OOCKeE 


VOLUME 16, NO. 2 


NOVEMBER 21, 1978 





RELEASES IN THIS ISSUE 


RULES 





Securities Act - 5992-5995 
Securities Exchange Act - 15293-15316 
Public Utility Holding 

Company Act 
Trust Indenture Act - 
investment Company Act - 10467-10476 
Investment Advisers Act - 
Litigation - 8591-8595 
This listing covers releases issued from 11/3/78- 
11/8/78 


This listing does not affect the legal status of any 
document published in this issue. 





SEC DOCKET INDEX 





VOLUME FOUND IN DOCKET DATED 
I Vol. V, No. 15 

Il Vol. V, No. 16 
HT Vol. VI, No.3 
IV Vol. VI, No. 15 
Vv Vol. VI, No. 20 
Vi Vol. Vil, No.8 
Vil Vol. Vill, No. 15 
Vill Vol. IX, No. 11 
IX Vol. X, No. 11 

X Vol. XI, No.9 
Xl Vol. Xil, No. 12 


12/3/74 
12/10/74 
1/8/75 
4/22/75 
5/28/75 
7/22/75 
1/28/76 
5/18/76 
10/5/76 
2/8/77 
7/19/77 


Xil Vol. 


Xill Vol 


Xlll, No. 11 


- XIV, No. 12 
XIV Vol. 


XV,No.12 


11/29/77 
4/25/78 
9/12/78 


The following releases relate to self-regulatory 
organization rule proposals and/or adoptions. 


34-15294 
34-15298 
34-15299 


34-15300 
34-15304 
34-15315 


34-153166 


33-5993 PROPOSAL TO ADOPT A RULE PRO- 
VIDING A “SAFE HARBOR” FROM 
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SECURITIES LAWS FOR MANAGE- 
MENT PROJECTIONS OR REVENUES, 
INCOME, AND EARNINGS PER 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15305/November 7, 1978 


GUIDES FOR DISCLOSURE OF PROJECTIONS OF 
FUTURE ECONOMIC PERFORMANCE 
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ANNOUNCEMENTS ACTION: Publication of revised guides. 





33-5992 Publication of Revised Guides for Dis- 
closure of Projections of Future 


Economic Performance 


SUMMARY: The Commission is issuing a statement 
encouraging the disclosure of projections and has 
authorized publication of Guides 62 and 5 of the 
Guides for Preparation and Filing of Registration State- 
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ments under the Securities Act of 1933 and of the 
Guides for the Preparation and Filing of Reports and 
Proxy and Registration Statements under, the 
Securities Exchange Act of 1934, respectively. The 
Guides relate to the voluntary public disclosure by an 
issuer of projections of its future economic perform- 
ance, both with respect to documents filed pursuant to 
the requirements of the federal securities laws and 
otherwise. The Guides set forth the Division of 
Corporation Finance’s views regarding significant 
considerations to be taken into account in the dis- 
closure of projections. In a related action, to further 
encourage the voluntary disclosure of projections by 
public companies the Commission is proposing for 
comment a rule to the effect that registrants generally 
would not be held liable under the federal securities 
laws for reasonably based projections made in good 
faith that are subsequently proven erroneous. See 
Release No. 33-5993 under Proposed Rules in this 
issue. 


EFFECTIVE DATE: The Guides will be followed by 
the Commission upon publication in the Federal 
Register. 


FOR FURTHER INFORMATION CONTACT: Steven J. 
Paggioli, Office of Disclosure Policy and Proceedings, 
Division of Corporation Finance, Securities and 
Exchange Commission, Washington, D.C. 202-376- 
8090. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion has issued a statement indicating that it 
encourages Certain issuers of securities to publish pro- 
jected financial information in filings with the 
Commission or otherwise. The Commission also has 
authorized publication of Guides 62 and 5, “Disclosure 
of Projections of Future Economic Performance,” of 
the Guides for the Preparation and Filing of Registra- 
tion Statements under the Securities Act of 1933! (the 
“Securities Act”) (15 U.S.C. 77a et seq.) and the 
Guides for the Preparation and Filing of Reports and 
Proxy and Registration Statements under the 
Securities Exchange Act of 1934 (the “Exchange Act”) 
(15 U.S.C. 78a et seq.). The Guides are not Commis- 
sion rules nor do they bear the Commission’s official 
approval; they represent practices followed by the 
Division of Corporation Finance in administering the 
disclosure requirements of the Securities Act and the 
Exchange Act. 


In Securities Act Release No. 33-5699, April 23, 1976, 
41 FR 19986, the Commission expressed its general 





Securities Act Release No. 4936, December 9, 1968 (33 
FR 18617) as amended, 17 CFR 231.4936, as amended. 
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views on the inclusion of projections in Commission 
filings and authorized the publication for public 
comment of then proposed Guides 62 and 4.¢ = @ 
Although the Guides were published for comment in 
Release 5699, the Commission indicated that the 
Division of Corporation Finance would follow the 
guides pending final action. The discussion which 
follows addresses certain issues raised in Release No. 
33-5699 and the comments received thereon. However, 
attention is directed to the text of the Guides for a more 
complete understanding. 


Background and Purpose 


The issue of projections, economic forecasts, and 
other forward-looking information has been under 
active consideration by the Commission for several 
years. 





2While proposed Guides 62 and 4 as announced in 
Release 33-5699 were pending, the Commission 
adopted new Guide 4, “Integrated Reports to Share- 
holders,” on June 17, 1977, Securities Exchange Act 
Release 13639, 42 FR 31780 (June 23, 1977). 
Accordingly, the amended Guide under the Exchange 
Act is published today as Guide 5. 


3The Accounting Standards Division of the American 
Institute of Certified Public Accountants published a 
statement of position on “Presentation and Disclosure 
of Financial Forecasts“ in August, 1975. The defi- 
nitions of “financial forecast” and “financial projec- 
tion” set forth there distinguish between a projection, 
which relates to ‘financial results based on 
assumptions which are not necessarily the most 
likely,” and a forecast, which focuses on “the most 
probable financial position, results of operation and 
changes in financial position...” Although the 
semantic distinctions may become conformed over a 
period of time, the Commission emphasizes that in 
addressing the area of projections it envisions a con- 
cept which encompasses both forecasts and pro- 
jections, as those terms were used by the AICPA. 
Thus, any statement by the issuer concerning future 
financial performance could be viewed as a projection 
subject to the guideline published herein, including 
those portions of the guide which require that the 
issuer have a reasonable basis for issuing such data; 
that the format and content of the projection not be 
susceptible of misleading inferences; and that the pro- 
jection be presented in such a manner as will promote 
investor understanding. 


Also, see Report of the Advisory Committee on Corpor- 
ate Disclosure to the SEC (hereinafter “Report”), 
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On November 1, 1972, the Commission announced a 
public rulemaking proceeding relating to the use, both 
in Commission filings and otherwise, of projections by 
issuers whose securities are publicly traded.4 These 
hearings were ordered by the Commission for the pur- 
pose of gathering information relevant to a reassess- 
ment of its policies relating to disclosure of projected 
sales and earnings. 


Information gathered at the hearings, held from 
November 10 to December 12, 1972, reinforced the 
Commission’s observation that management’s assess- 
ment of a company’s future performance is of 
importance to investors, that such assessment should 
be comprehensible in light of the assumptions made 
and should be available, if at all, on an equitable basis 
to all investors. The hearings also revealed widespread 
dissatisfaction with the absence of guidelines or 
standards that issuers, financial analysts, or investors 
can rely on in issuing or interpreting projections. 


On February 2, 1973, the Commission released a 
“Statement by the Commission on the Disclosure of 
Projections of Future Economic Performance.”® In this 
statement, the Commission determined that on the 
basis of the information obtained through the 
hearings, staff recommendations, and its experience in 
administering the federal securities laws, changes in 
its long standing policy generally not to permit the 
inclusion of projections in registration statements and 
reports filed with the Commission would assist in the 
protection of investors and would be in the public 
interest. The Commission also set forth several con- 
clusions regarding the manner in which projections 
should be made and announced that it had directed the 
Division of Corporation Finance to prepare specific 
releases and rule and form changes to implement the 
Commission’s plan to integrate projections into the 
disclosure system. 


On April 25, 1975 the Commission published a series of 
rule-and form proposals relating to projections of 
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House Committee on Interstate and Foreign 
Commerce, 95th Cong., 1st Sess., Committee Print 
95-29 (2 vols.), November 3, 1977, Appendix X-A for a 
general discussion of the development of the Commis- 
sion’s practices relating to projections, at A-265. 


4securities Exchange Act Release No. 9844, 
(November 1, 1972) 37 FR 23850. 


SSecurities Act Release No. 5362 (February 2, 1973) 38 
FR 7220. 


future economic performance.® These proposals would 
have established an elaborate disclosure system for 
companies choosing to make public projections. 


Approximately 420 letters of comment were received on 
these proposals. Although the majority of commen- 
tators agreed that projection information is significant, 
virtually all of them opposed the proposed system 
because they felt that the proposals would inhibit 
rather than foster projection communications between 
management and the investment community.” Due to 
the important legal, disclosure policy, and technical 
issues raised by the commentators, the Commission 
on April 23, 1976, determined to withdraw all but one of 
the proposed rule and form changes regarding pro- 
jections. 


The Commission did, however, express its general 
views in the April 1976 release on the inclusion of pro- 
jections in Commission filings, and authorized the 
publication for comment of proposed guides for the 
disclosure of projections in Securities Act registration 
statements and Exchange Act reports. 


Release 33-5699 and the Proposed Guides 


In its statement of general views in Release 33-5699, 
the Commission indicated that it would not object to 
disclosure in filings with the Commission of pro- 
jections which are made in good faith and have a 
reasonable basis, provided that they are presented in 
an appropriate format and accompanied by informa- 
tion adequate for investors to make their own judg- 
ments. The Commission also expressed its concern 
over the problem of selective disclosure of material 
non-public information regarding registrants and 
reminded issuers of their responsibilities under the 





SSecurities Act Release No. 5581 (April 25, 1975) 40 FR 
20316. These proposals also dealt with more timely 
reporting of changes in control of a registrant on Form 
8-K. Amendments to the change in control disclosure 
requirement of Form 8-K were adopted in Securities 
Exchange Act Release No. 13156, January 13, 1977, 42 
FR 4424. 


7See “Evaluation of SEC Policies and Practices 
Regarding Projections,” in Report supra note 3, at 
A-265. 


8Securities Act Release No. 5699 (April 23, 1976) 41 FR 
19986. The adopted amendment deleted the phrase 
“predictions as to specific future earnings” from the 
items of information described in note (c) to Rule 14a-9 
under the Exchange Act (17 CFR 240.14a-9) as being 
possibly misleading. 
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federal securities laws in connection with the dissemi- 
nation of management’s assessment of a company’s 
future performance. The Commission noted that regis- 
trant’s responsibilities to make full and prompt dis- 
closure of material facts, both favorable and unfavor- 
able, regarding their financial condition may extend to 
situations where management knows its previously 
disclosed assessments no longer have a reasonable 
basis. 


Advisory Committee Recommendations 


The Commission’s disclosure policy on projections 
and other items of soft information was among the 
subjects considered by the Advisory Committee on 
Corporate Disclosure. In its final report, issued 
November 3, 1977, the Advisory Committee made 
several recommendations for significant changes in 
that policy.9 Generally, the Committee recommended 
that the Commission issue a public statement 
encouraging companies voluntarily to disclose 
management projections in their filings with the 
Commission and elsewhere. In making this 
recommendation, the Advisory Committee noted that 
its position on specific aspects of projection 
disclosure would permit wide latitude to companies 
issuing projections and stated that the Commission 
should review and monitor projection disclosure to 
determine the utility to investors of such information 
and the costs to issuers. 


The Commission’s Views 


The Commission concurs in the Advisory Committee’s 
recommendation and findings. As noted by the 
Advisory Committee, the availability of forward-look- 
ing and analytical information is important ta an 
investor’s assessment of a corporation’s future earning 
power and may be material to informed investment 
decision-making. Projections and other types of 
forward-looking information are generally available 
within the investment community and are obtained and 
used by investors and their advisors. 





9Report, supra note 3, at 344-79. 


10Report, supra note 3, at 349-50. 


11The Advisory Committee’s survey of individual 
investors indicated that nearly half of the investors sur- 
veyed favored disclosure in annual reports of a 
company’s projected earnings per share for a full year. 
Report at 290. Similarly, the Advisory Committee staff 
survey of equity analysts indicated that management’s 
projections of company performance are considered 
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In addition, a majority of the commentators on the 
guides proposed in Release No. 5699 were in favor of a 
position that would permit the inclusion of projections 
in filings with the Commission by those issuers with 
the ability and willingness to make them. 

Accordingly, in light of the significance attached to 
projection information and the prevalence of 
projections in the corporate and investment 
community, the Commission has determined to follow 
the recommendation of the Advisory Committee and 
wishes to encourage companies to disclose 
management projections both in their filings with the 
Commission and in general. In order to further 
encourage such disclosure, the Commission has, in a 
separate release issued today, proposed for comment a 
safe-harbor rule for projection information whether or 
not included in Commission filings.' The Commis- 
sion also has determined to authorize publication of 
revised staff guides to assist implementation of the 
Advisory Committee’s recommendation. A summary of 
the recommendations of the Advisory Committee 
regarding particular aspects of projection disclosure, 
corresponding comments received on the guides as 
proposed in Release No. 5699 and in response to 
Release No. 5707,15 and the position adopted in 





vital information in the first instance rather than simply 
confirmatory of analysts’ own projections. Report at 
55-57. 


12See comments collected in File No. S7-561. 


13The Advisory Committee also recommended that the 
Commission encourage the disclosure of other items 
of “soft information,” such as planned capital 
expenditures and financing, management plans and 
objectives, statements of dividend policies, and state- 


-ments of capital structure policies. See Report at 


365-380. In this regard, guidelines for the disclosure of 
this information are being considered generally, as 
well as in connection with specific proposals to amend 
Guides 22 (Management Analysis of the Financial 
Statements) and 26 (Statement of Dividend Policy) to 
implement further the Advisory Committee’s recom- 
mendations regarding soft information. 


14Securities Act Release No. 5993, See Proposed 
Rules in this issue. 


15in Securities Act Release No. 5707, May 18, 1976, 41 
FR 21370, comments were solicited by the Advisory 
Committee on the following question: “Should the SEC 
require corporate filings to set forth more forward- 
looking and analytical information regarding the com- 
pany’s business operations?” (Please consider the 
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the final guides is set forth immediately below. 


Discussion of the Staff's Guides Published Herein 
Voluntary versus Mandatory Disciosure 


In the proposed guides published in Release 33-5699, 
the Division of Corporation Finance set forth its view 
that management should have the option to present in 
Commission filings its good faith assessment of a 
company’s future performance. The Advisory Commit- 
tee and the commentators are in accord with the view 
that a voluntary projection system is more appropriate 
than a mandatory system. The Advisory Committee 
noted that a mandatory system would require the 
adoption of specific disclosure rules and regulations 
and felt that the Commission did not yet have an 
appropriate basis for formulating such requirements. 
In addition, the Committee did not believe that all 
companies should be required to sustain the expenses 
and burdens that might be associated with mandatory 
disclosure. Further, the Committee was of the view 
that many companies would find it difficult to prepare 
adequate projections due to lack of operating history, 
general economic factors, or industry conditions and 
should not be compelled to subject themselves to 
possible risks of liability for inaccurate projections. ! 


In view of the Advisory Committee’s recommendation 
and the comments received, the proposed guides 
continue to reflect the position that disclosure of 
projections and other items of forward-looking 
information in Commission filings is permitted but not 
required. 


However, the concern expressed in Release 53-5699 is 
reiterated regarding the selective disclosure of material 
non-public information; projection information should 
not be made available on a selective basis. Issuers have 
a further responsibility to make full and prompt 
disclosure of material facts regarding their financial 
condition, and this responsibility extends to situations 
where previously disclosed projections no longer have 
a reasonable basis. 


Reporting Companies/Nonreporting Companies 
The Commission’s 1975 rule proposals included a three 


year Exchange Act reporting history and prior 
budgeting experience requirement in order to qualify 
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legal iiability and competitive problems associated 
with such a requirement and whether such information 
should be reviewed by auditors.) 


16Report, supra note 3, at 354-55. 


for the safe harbor protection. Several commentators!” 
took issue with this requirement, and suggested that 
projection information regarding new and promotional 
companies may be more significant in that forecast 
information may be most valuable regarding 
companies that do not have a history of public 
information. 


Although the 1975 proposals were ultimately 
withdrawn, the guides proposed in Release 5699 
indicated the Division’s view that a history of 
operations or experience in projecting may be among 
the factors providing a reasonable basis for 
management’s assessment of a company’s future 
economic performance. Nevertheless, it would not 
appear that such history and experience would be 
necessary in all instances to provide reasonably based 
projections. Accordingly, the revised guides do not 
provide reporting, operating history, or other status 
criteria for those public companies desiring to make 
public projection disclosure. ! 


Disclosure of Assumptions 


In paragraph (c) of the proposed guides the Division 
indicated its belief that investor understanding of the 
basis for and limitations of projections would be 
enhanced by disclosure of the assumptions which in 
management’s opinion are significant to the 
projections or are the key factors upon which the 
financial results of the enterprise depend. The 
commentators generally were in accord with the 
position that disclosure of assumptions is perhaps the 
most significant factor in facilitating investor 
understanding. As noted by the Advisory Committee, 
such disclosure provides a framework for analysis of 
the projection and further reflects on management’s 
planning capabilities. However, the Advisory Committee 
recommended that disclosure of assumptions be 
encouraged but not required, in order to make 
projecting more attractive to registrants, until there is 
more experience with projection disclosure. 





17Securities Act Release No. 5581, April 28, 1975, 40 
FR 20316. 


18S¢¢ Report, supra note 3, at 356. This result is con- 
sistent with the recommendations of the Advisory 
Committee. 


19Report, supra note 3, at 358. The revised guides do 
not reflect the position that projections disclosed with- 
out assumptions are per se misleading. However, Cf. 
Beecher v. Able, 374 F. Supp. 341 (S.D.N.Y., 1974) 
wherein it was held that “. . . any assumptions under- 

Continued on following page 
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While the Division believes that disclosure of 
assumptions would help investors to comprehend 
projections and assist in establishing a reasonable 
basis for projections disclosed, there may be instances 
where reasonably based and adequately presented 
projections would significantly add to the mix of 
information available to investors in the absence of 
disclosure of underlying assumptions. However, the 
Divsions believes under certain circumstances the 
disclosure of underlying assumptions may be material 
to an understanding of the projected results. For 
example, where projected results are based to a 
significant degree upon the introduction of a new 
product or service meeting certain anticipated levels of 
sales and contribution to earnings, disclosure of the 
projection without this information might be 
misleading. 


Items to be Projected 


Paragraph (b) of the proposed guides indicated that 
traditionally projections have been given for three 
items generally considered to be of primary interest to 
investors: sales or revenues, net income, and earnings 
per share. These items usually are presented together 
in order to avoid any misleading inferences that may 
arise when individual items reflect contradictory 
trends. Although these three items usually are the key 
elements in an appropriate presentation of a 
projection, the Division recognizes that there may be 
circumstances when company management should be 
given flexibility in determining whether other or 
additional financial items should also be presented. 


Third Party Review 


The proposed guides suggested that additional 





Continued from preceding page 
lying the projection must be disclosed if their validity 


is sufficiently in doubt that a reasonably prudent | 


investor, if he knew of the underlying assumptions, 
might be deterred from crediting the forecast. Dis- 
closure of such underlying assumptions is necessary 
to make . . .[the forecast] . . . not misleading.” 374 F. 
Supp. at 348. However, it should be noted that the 
Beecher court went on to indicate that “[Ajll pro- 
jections will be based on numerous assumptions, 
some of which are so reasonable and so likely to be 
borne out by the facts that they may be left unstated. 
Id. at n. 6. 


20See Report, supra note 3, at 362. The revised guides 
do not require that any specific items be projected. 
However, selective projection of only favorable items 
may create misleading inferences. 
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support for projections could be furnished through an 
outside review. If such a review were to be included, 
disclosure of thé reviewer's qualifications, the// 
relationship of the reviewer to the registrant, and the \4 
extent of the review would be required. A reviewer 
would be deemed an expert and an appropriate consent 
would be required to be filed with a registration 
statement under the Securities Act, if the reviewed 
projection and report were included therein.21 


A few commentators opposed outside review per se, 
suggesting that outside review could lend a false aura 
of greater credibility to projecting information. It was 
further suggested that ‘‘shopping” for favorable 
reviews would be possible under the proposed guides 
and that only those persons who can clearly 
demonstrate independence from management should 
be permitted to review projections. 


The Advisory Committee concurred with the position 
an outside review as set forth in the proposed guides 
without further comment or recommendation. The final 
guides do not change this position on outside review. 


Although the Division shares the expressed concern 
regarding relationship of reviewers to companies that 
make projections, it believes that outside review 
should be permitted, provided appropriate disclosure 
are made about relationships between reviewers and 
registrants.“© In this regard, a person should not be 
named as an outside reviewer if he actively assisted in 
the preparation of the projection. 


Revision and Updating of Projections 


In Release 33-5699, the Commission reminded issuers 
of their responsibility to make full and prompt 
disclosure of material facts, both favorable and 
unfavorable, regarding their financial condition, and 





21See Section 7 of the Securities Act of 1933. 15 U.S.C. 
779. 


22The guides, as published, call for disclosure of the 
qualifications of the reviewer, and the extent of the 
review in detail sufficient to indicate how the pro- 
jection was analyzed and evaluated, and the basis for 
the conclusion reached. Disclosure is also required as 
to any other material factors concerning any aspect of 
the process by which any outside review was sought or 
obtained. Depending upon the facts, this provision 
might require disclosure of a registrant’s unsuccessful 
efforts to obtain an outside review. Also, the Auditing 
Standards Division of the AICPA currently has 
standards for review of projections under considera- 
tion. 





that this responsibility may extend to situations where 
management knows it previously disclosed assess- 
ments no longer have a reasonable basis. In addition, 
the proposed Guides recommended that investors be 
informed of management’s intentions with respect to 
furnishing updated projections. Although the Advisory 
Committe concluded that periodic updating of 
projection information should not be required, it 
recommended that this position again be noted. 3 


The Advisory Committee also recommended that 
public companies be allowed to revise their projections 
while “in registration,” and that current projections 
would be appropriately included in registration 
statements (updated as necessary) filed under the 
Securities Act.24 


In Release 33-51 80,25 “Guidelines for the Release of 
Information by Issuers Whose Securities are in 
Registration,” the Commission stated that issuers in 
registration should avoid the issuance of forecasts, 
projections, or predictions relating but not limited to 
revenues, income, or earnings per share. Although an 
issuer in registration should carefully consider all facts 
and circumstances in determining whether a projection 
could be deemed to constitute an offer in violation of 
Section 5 of the Act, to the extent the position 
expressed in Release 33-5180 would prevent issuers in 
registration from making projections or including them 
in their filings that position is superseded. 


Time Period for Projections; 
Resumption 


Discontinuance and 


The proposed guides did not suggest a specific time 
period that may be appropriately covered by a 
projection. Due to factors that vary among industries, 
companies disclosing projections should have the 
responsibility for selecting the most appropriate time 
period depending on all the facts and circumstances. 
The Advisory Committee concurred in the approach 
taken by the proposed guides and the final guides 
reflect this position. 


The Advisory Committee was also of the opinion that 
the use of projections would be encouraged if 
companies were permitted to discontinue making 
projections. Changed business conditions may make 





23This recommendation is incorporated in the 
published guides. 


24See Report, supra note 3, at 360-361. 


25Securities Act Release No. 51 80, August 16, 1971, 36 
FR 16506. 


sound projections possible in one year and 
impracticable in another. Accordingly, the final guides 
incorporate the Advisory Committee’s recommen- 
dation, but indicate that companies should not 
discontinue or resume making projections in 
Commission filings without a reasonable basis for 
such action. In the view of the Division, if the registrant 
were to furnish projections only when they are 
favorable and not when they unfavorable, this pattern 
of disclosure might be viewed as misleading. 


Other Matters 


Tax Shelters 


In a footnote to the proposed guides in Release 
33-5699,26 it is stated that in view of the different 
considerations that apply to tax shelter investments, 
the guides would not apply to filings covering such 
securities. Meaningful projections for tax shelter 
investments may involve a much longer time period, 
with a correspondingly more limited accuracy and 
reliability; items to be projected other than those 
traditionally used, such as sales/revenues, net 
income, and earnings per share may be more relevant 
in considering these investments. 


Accordingly, the guides as proposed and adotped have 
been formulated with regard to projections made 
outside the context of tax shelter investments. 
However, certain items may be capable of more 
accurate prediction in tax shelters, (e.g., depreciation, 
amortization and debt service) and reasonably based 
and adequately presented projections of such items are 
not intended to be precluded. 


Projections Required by Regulatory Authorities 


Frequently issuers are required to submit projection 
information to other federal and state regulatory 
authorities. This information often is requested with 
respect to a lenghty time period, e.g., ten years or 
more. This information may often be publicly available 
and may consist of material the accuracy of which 
might be questionable, in view of the length of time 
covered, when considered from the viewpoint of 
investors. Accordingly, issuers have raised questions 
regarding their obligations under the federal securities 
laws with respect to this information. 


While the submission of this type of information to 
federal or state regulatory authorities pursuant to their 
requirements under circumstances in which it would be 
publicly available would not in and of itself violate the 





26Securities Act Release No. 5699, Supra note 7, at 
note 5. 
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federal securities laws or require issuers to make 
corresponding public projections in filings with the 
Commission or otherwise, issuers should consider 
their obligation to assure that material facts 
concerning its financial condition are promptly and 
fully disclosed and that the information submitted 
does not become misleading by virtue of subsequent 
events. 


Operation of the Guides 


As indicated above, publication of the amended guides 
is intended to implement the position of the 
Commission and of the Advisory Committee that the 
making of projections be encouraged. Because of the 
Commission’s responsibility to protect investors and 
safeguard the public interest in connection with sales 
and purchases of securities, the encouragement of 
projection information is an experiment and the 
relaxation of the Commission’s policy in this area will 
be monitored. Since the amended guides substantially 
have been the subject of public comment, the guides 
will be effective immediately upon publication in the 
Federal Register. However, since the Commission is 
also proposing for comment a safe-harbor rule for 
projection disclosure (See Securities Act Release No. 
5993 in this separate part), comment is also invited on 
the operation of the Guides in conjuntion with the 
proposed rule. Comments should refer to File No. 
S7-760 and should be submitted in triplicate to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. All comments will be available for public 
inspection. 


Accordingly, 17 CFR Chapter Il is amended as follows: 


1. Part 231 is amended by adding Guide 62, 
“Disclosure of Projections of Future Economic 
Performance,” to the Guides for Preparation and Filing 
of Registration Statements under the Securities Act of 
1933 to read as follows: 


Text of the Guides 





27in this regard, issuers may wish to consider the 
appropriateness of clearly distinguishing such 
information from any projections already made, or 
clearly indicating that the information should not be 
considered as a projection for any purpose other than 
consideration by the requesting authority. In this 
connection, issuers may also wish to consider the 
appropriateness of filing a report on Form 8-K, 17 CFR 
249.308, under Item 5, in which the furnishing of this 
information could be disclosed and the purpose of its 
submission and nature of its use clarified. 


88/SEC DOCKET 


Guide 62, “Disclosure of Projections of Future 
Economic Performance.” 


Preliminary Note 


In furtherance of the Commission’s policy of 
encouraging projections, as set forth in Securities Act 
Release No. 33-5992, this guide sets forth the views of 
the Division of Corporation Finance on the voluntary 
disclosure of projections of future economic 
performance in registration statements filed under the 
Securities Act of 1933. The Division encourages the 
use in registration statements of management’s 
projections of future economic performance that have a 
reasonable basis and are presented in an appropriate 
format. The guidelines set forth herein represent the 
Division’s views on important factors to be considered 
in formulating such projections. 


The guides are not rules of the Commission nor are 
they published as bearing the Commission’s official 
approval; they represent practices followed by the 
Commission’s Division of Corporation Finance in 
administering the disclosure requirements of the 
federal securities laws. 


1. Basis for Projections 


The Division believes that management should have 
the option to present in Commission filings its good 
faith assessment of a registrant’s future performance. 
Management must, however, have a reasonable basis . 
for such an assessment. Although a history of 
operations or experience in projecting may be among 
the factors providing a basis for management’s 
assessment, the Division does not believe that a 
company always must have had such a history or 
experience in order to formulate projections with a 
reasonable basis. 


An outside review of management’s projections may 
furnish additional support for having a reasonable 
basis for a projection. If management decides to 
include a report of such a review in the registration 
statement, there should also be disclosure of the 
qualifications of the reviewer, the extent of the review, 
the relationship between the reviewer and the 
registrant any any other material factors concerning 
the process by which any outside review was sought or 
obtained. Moreover, the reviewer would be deemed an 
expert and an appropriate consent must be filed with 
the registration statement. 


2. Format for Projections 


In determining the appropriate format for projections 
included in Commission filings, consideration must be 
given to, among other things, the financial items to be 
projected, the period to be covered, and the manner of 





presentation to be used. Although traditionally 
projections have been given for three financial items 
generally considered to be of primary importance to 
investors (revenues, net income and earnings per 
share), projection information need not necessarily be 
limited to these three items. However, management 
should take care to assure that the choice of items 
projected is not susceptible of misleading inferences 
through selective projection of only favorable items. 


Revenues, net income, and earnings per share usually 
are presented together in order to avoid any misleading 
inferences that may arise when the individual items 
reflect contradictory trends. There may be instances, 
however, when it is appropriate to present earnings 
from continuing operations, or income before 
extraordinary items in addition to or in lieu of net 
income. It generally would be misleading to present 
sales or revenue projections without one of the 
foregoing measure of income. 


The period that may appropriately be covered by a 
projection depends to a large extent on the particular 
circumstances of the company involved. For certain 
companies in certain industries, a projection covering 
a two or three year period may be entirely reasonable. 
Other companies may not have a reasonable basis for 
projections beyond the current year. Accordingly, 
management should select the period most appropriate 
in the circumstances. In addition, management in 
making a projection should disclose what in its opinion 
is the most probable specific amount or the most 
reasonable range for each financial item projected 
based on the selected assumptions. Ranges should 
not, however, be so wide as to make the disclosures 
meaningless. Moreover, several projections based on 
varying assumptions may be judged by management to 
be more meaningful than a single number or range and 
would be permitted. 


3. Investor Understanding 


When management chooses to include its projections 
in a Commission filing, the disclosures accompanying 
the projections should facilitate investor understand- 
ing of the basis for and limitations of projections. In 
this regard investors should be cautioned against 
attributing undue certainty to management’s assess- 
ment, and the Division believes that investors would be 
aided by a statement indicating management's 
intention regarding the furnishing of updated 
projections. The Division also believes that investor 
understanding would be enhanced by disclosure of the 
assumptions which in management’s opinion are most 
significant to the projections or are the key factors 
upon which the financial results of the enterprise 
depend, and encourages disclosure of assumptions in 
a manner that will provide a framework for analysis of 
the projection. 


Management should also consider whether disclosure 
of the accuracy or inaccuracy of previous projections 
would provide investors with important insights into 
the limitations of projections. In this regard, 
consideration should be given to presenting the 
projections in a format that will facilitate subsequent 
analysis of the reasons for differences between actual 
and forecast results. An important benefit may arise 
from the systematic analysis of variances between 
projected and actual results on a continuing basis, 
since such disclosure may highlight for investors the 
most significant risk and profit-sensitive areas in a 
business operation. 


With respect to previously issued projections, 
registrants are reminded of their responsibility to make 
full and prompt disclosure of material facts, both 
favorable and unfavorable, regarding their financial 
condition. This responsibility may extend to situations 
where management knows or has reason to know that 
its previously disclosed projections no longer have a 
reasonable basis. 


Since a company’s ability to make projections with 
relative confidence may vary with all the facts and 
circumstances, the responsibility for determining 
whether to discontinue or resume making projections 
is best left to management. However, the Division 
encourages companies not to discontinue or resume 
projections in Commission filings without a 
reasonable basis. 


2. Part 241 is amended by adding Guide 5, 
“Disclosure of Projections of Future Economic 
Performance,” to the Guides for the Preparation and 
Filing of Reports and Proxy and Registraion 
Statements under the Securities Exchange Act of 1934 
to read as follows: 


Guide 5—GUIDES FOR THE PREPARATION AND 
FILING OF REPORTS AND PROXY AND REGISTRA- 
TION STATEMENTS UNDER THE SECURITIES 
EXCHANGE ACT OF 1934 


DISCLOSURE OF PROJECTIONS OF FUTURE 
ECONOMIC PERFORMANCE 


[The guide is identical to Guide 62 except (1) the first 
sentence of the Preliminary Note refers to “registration 
statements, reports, and proxy statements filed under 
the Securities Exchange Act of 1934,” and (2) the last 
sentence of the second paragraph under the caption 
“Basis for Projections” concerning the filing of a 
consent by the reviewer-expert would be omitted.] 


Authorization of Publication for Guides 


The Commission hereby authorizes publication of 
Guides 62 and 5, pursuant to the Securities Act of 


SEC DOCKET/89 





1933, particularly sections 7 and 10 thereof, and the 
Securities Exchange Act of 1934, particularly sections 
12, 13, 15(d) and 23(a). 


(Secs. 7, 10, 48 Stat. 78, 81; secs. 12, 13, 15(d), 23(a), 
48 Stat. 892, 894, 895, 901; sec. 205, 48 Stat. 906; sec. 
203(a), 49 Stat. 704; secs. 1, 3, 8, 49 Stat. 1375, 1377, 
1379; secs. 8, 202, 68 Stat. 685, 686; secs. 3, 4, 10, 78; 
secs. 1, 2, 28(c), 84 Stat. 1435, 1497; sec. 105(b), 88 
Stat. 1503; secs. 8, 9, 10, 18, 89, Stat. 117, 118, 119, 
155; 15 U.S.C. 77g, 77j, 781, 78m, 780(d), 78w(a).) 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5993/November 7, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15306/November 7, 1978 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20764/November 7, 1978 


TRUST INDENTURE ACT OF 1939 
Release No. 517/November 7, 1978 


PROPOSED SAFE-HARBOR RULE FOR PROJEC- 
TIONS 


AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rules. 

SUMMARY: The Commission is proposing the 
adoption of a rule providing a “safe harbor” from 
liability under the federal securities laws for manage- 
ment projections of revenues, income, and earnings 
per share. Under the rule as proposed (Version “A”), 
such projections would be deemed not to be false or 
misleading under the liability provisions of the federal 
securities laws if they (1) were prepared with a reason- 
able basis and (2) were disclosed in good faith. The 
Commission is also requesting comments on an 
alternative version of the “safe harbor” rule recom- 
mended by the Advisory Committee on Corporate Dis- 
closure (Version “B”). 


DATE: Comments should be submitted on or before 
December 29, 1978. 
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ADDRESS: Comments should refer to File No. 
S7-760 and should be submitted in triplicate to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. All comments will be available for public 
inspection. 


FOR FURTHER INFORMATION CONTACT: Steven J. 
Paggioli, Office of Disclosure Policy and Proceedings, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202) 376-8090. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today proposed for com- 
ment a rule that is designed to provide a “safe harbor” 
from the liability provisions of the federal securities 
laws for management statements of projections of 
company economic performance that have a reason- 
able basis and are disclosed in good faith. The 
Commission is also requesting comments on an 
alternative version of the “safe harbor” rule recom- 
mended by the Advisory Committee on Corporate Dis- 
closure. In a separate release issued today,' the 
Commission published revised Guides 62 and 5, “Dis- 
closure of Projections of Future Economic Perform- 
ance,” (the “Guides”) under the Securities Act of 1933 
(the “Act”), (15 U.S.C. 77a et seq. as amended by Pub. 
L. No. 94-29) (June 4, 1975) and the Securities 
Exchange Act of 1934 (the “Exchange Act”) [15 U.S.C. 
78a et seq. as amended by Pub. L. No. 94-29 (June 4, 
1975)]. The Guides set forth the views of the Division of 
Corporation Finance regarding important factors to be 
considered in disclosing projections of future company 
economic performance. In Release 33-5992, the 
Commission stated that it wished to encourage the 
making of projections by registrants both in 
Commission filings and in general, reflecting the 
recommendation of the Commission’s Advisory Com- 
mittee on Corporate Disclosure.* The “safe harbor” 





1 Securities Act Release No. 5992, November 7, 1978. 
See Release No. 5992 in this separate part. In this 
release, comment was also invited on the operation of 
the Guides in conjunction with the proposed 
safe-harbor rules. In addition, the proposed rules 
contain a preliminary note indicating that the Guides 
contain certain considerations to be taken into account 
in the disclosure of projections. 


2 Report of the Advisory Committee on Corporate 
Disclosure to the Securities and Exchange Commis- 
sion, House Committee on Interstate and Foreign 
Commerce, 95th Cong., 1st sess. Committee Print 
95-29, November 3, 1977 at 344-79. See Appendix X-A of 
that report for a discussion of Commission policies and 
practices regarding projections. 





rule is proposed for the same reason. This release con- 
tains a discussion of the background and purpose of 
the proposed rule and a brief description thereof. 
Attention is directed to the text of the proposed rule for 
a more complete understanding. 


Background and Purpose 


In Securities Act Release No. 5699,2 the Commission 
published for comment proposed staff Guides 62 and 4 
on Disclosure of Projections of Future Economic 
Performance. These proposals served as the basis for 
the revised staff Guides that are published today. In 
Release 33-5699, the Commission stated its belief that 
reasonably based and adequately presented pro- 
jections should not subject issuers to liability under 
the federal securities laws, solely because the pro- 
jected results did not materialize. In this regard, the 
Commission noted that even the most carefully pre- 
pared and thoroughly documented : projections may 
prove inaccurate. 


Several of the commentators on the proposed Guides* 
urged the adoption of a safe-harbor rule for projections 
made by issuers and reviewed by third parties, stating 
that the absence of a safe harbor rule may discourage 
the dissemination of projections. 


While the proposed Guides are pending, the Commis- 
sion’s Advisory Committee on Corporate Disclosure 
considered the subject of “soft information” disclosure 
generally. In its final report, the Advisory Committee 
concurred with the Commission’s views but recommend 
the adoption of a safe-harbor rule in order to encourage 
voluntary projection disclosure, noting that the law is 
not conclusively settled in this regard. 


Accordingly, the Commission is proposing for 
comment a “safe harbor” rule (Version “A”) and is 
requesting comments on the rule recommended by the 
Advisory Committee in its final report® (Version “B”). 





3 Securities Act Release No. 5699, 41 FR 19986, April 
23, 1976. 


4 See comments collected at File No. S7-561. 


5 See, e.g., Marx v. Computer Sciences Corp., 507 F. 2d 
485 (9th Cir. 1974); Dolgow v. Anderson, 53 F.R.D. 664 
(EDNY 1971, aff'd per curiam 464 F.2d 437 (2d. Cir. 
1972); REA Express, Inc. v. Interway Corp., 410 F. Supp. 
92 (SDNY, 1976) Beecher v. Able, 374 F. Supp. 341 
(SDNY 1974); Green v. Johnop, Inc., 358 F. Supp. 413 
(D. Ore. 1973). 


6 Report, supra note 2, at 364-66. As noted infra, 


The proposed rule (Version “A”) provides that for 
purposes of the liability provisions of the federal securi- 
ties laws’ a statement containing a projection of 





Version “A” of the “safe harbor” rule as proposed varies 
from that of the Advisory Committee in certain respects. 
Comment is specifically invited on whether the Advisory 
Committee’s rule would be preferable. The text of that 
rule is as follows: 


A statement of a management projection of 
future company economic performance or a 
statement of management plans and 
objectives for future company operations 
shall be deemed not to be an untrue 
statement of material fact; a statement false 
or misleading with respect to any material 
fact; an omission to state a material fact 
necessary to make a statement not 
misleading; or the employment of a 
manipulative, deceptive, or fraudulent 
device, contrivance, scheme, transaction, 
act, practice, course of business, or an 
artifice to defraud; as those terms are used in 
the Securities Act of 1933, the Securities 
Exchange Act of 1934, or the Public Utility 
Holding Company Act of 1935, or rules and 
regulations thereunder, unless such infor- 
mation: 


(1) Was prepared without a reasonable 
basis; or 


(2) Was disclosed other than in good faith. 


As part of its accounting regulations, Regulation S-X, 
the Commission already has adopted safe harbor pro- 
visions concerning the disclosure of replacement cost 
information (17 CFR 210.317(g) and future net revenues 
from the production of proved oil and gas reserves (17 
CFR 210.3-18(k)(6)(v)). The disclosure of projections 
differs from these areas of disclosure in that projection 
disclosure is voluntary and some registrants may 
already have had experience in preparing projections. In 
addition, it is intended that the safe harbor rule concern- 
ing projections would apply to all projections, whether 
or not made in filings with the Commission; the rules 
concerning replacement cost data and future net 
revenues from the production of proved oil and gas 
reserves reach only such data as appears in filings with 
the Commission. 


7 See Sections 11 ,12,and17 (15U.S.C. 77k, 1, and g) of 
the Securities Act of 1933; Sections 10, 18 and 20 (15 
U.S.C. 78j, r, and t) of the Securities Exchange Act of 
1934; Section 16 (15 USC 79p of the Public Utility 
Holding Company Act of 1935; and Section 323 (15 USC 
77ssw) of the Trust Indenture Act of 1939. 
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revenues, income (loss), and earnings (loss) per share 
shall be deemed not to be an untrue statement of a 
material fact, a statement false or misleading with 
respect to any material fact, an omission to state a 
material fact necessary to make a statement not 
misleading, or the employment of manipulative, 
deceptive, or fraudulent device, contrivance, scheme, 
transaction, act, practice, course of business, or an 
artifice to defraud as those terms are used in the 
applicable statutory provisions or any rules thereunder 
if the statement: (1) was prepared with a reasonable 
basis; and (2) was disclosed in good faith. 


The rule differs substantially from the Advisory 
Committee’s proposed rule (Version “B”). The proposed 
rule (Version “A”) protects statements made by or on 
behalf of the issuer and thus includes statements of an 
outside reviewer of management’s projections, in 
response to ve paige made by commentators on 
Release 33-5699° The Advisory Committee recom- 
mended rule (Version “B”) applies to “management” 
statements and does not specifically apply to state- 
ments by third party reviewers or define “Management.” 


In addition, the rule as proposed is not limited to projec- 
tions made in filings with the Commission. The 
Advisory Committee also recommended that the safe 
harbor provision be available for all management projec- 
tion information,? whether or not set forth in a filing 
with the Commission. 


The proposed rule (Version “A”) is different from the 
Advisory Committee rule in one other respect. The 
Advisory Committee recommended that the Commis- 
sion encourage disclosure of management’s plans and 
objectives for future company operations, planned 
capital expenditures and financing, and statements of 
dividend and capital structure policies in addition to 
future economic performance. Guidelines for disclo- 
sure of these and other categories of soft information 


are being considered generally, as well as in connection’ 


with possible amendments to Guides 22 (Management 
Analysis of the Financial Statements) and 26 (State- 
ment of Dividend Policy) to implement the Advisory 
Committee’s other recommendations regarding soft 
information. Accordingly, the proposed rule only 
relates to statements which include projections of: (1) 
revenues; (2) income (loss); (3) earnings (loss) per 
share; or (4) other financial items. 


The Advisory Committee proposal (Version “B”) also 
relates to statement[s] of management’s plans and 





8 See comments collected in File No. S7-561. 


9 Report at 365. 
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objectives for future company operations. When 
further proposals relating to other categories of forward 
looking information are published for comment, corres- 
ponding safe harbor rules will be considered. 


The proposed rule (Version “A”) applies to projections 
made by issuers (other than registered investment 
companies): (1) with a class of securities registered 
pursuant to Section 12 of the Exchange Act; (2) the 
securities of which are exempt from that Act pursuant to 
Section 12(g)(2)(G) thereof; or (3) which are subject to 
the reporting requirements of Section 15(d) of the 
Exchange Act. The Advisory Committee proposal 
(Version “B”) is not so limited. The Commission does 
not believe at this time that the benefits from encour- 
aging projections of future economic performance by 
nonreporting companies outweighs the risks to 
investors, particularly since, in general, nonreporting 
companies may not have a history of projections, and 
other information about the company may not be 
publicly available. 


In addition, the proposed rule as drafted does not apply 
to projections made by registered investment 
companies. In light of the different considerations that 
may apply to investment companies in this context, the 
Commission has determined at this time not to propose 
a safe harbor rule specific to projections made by such 
companies. However, comment is specifically invited 
as to whether a safe harbor rule for investment 
companies would be appropriate and whether version A, 
version B, or some other rule would be preferable for 
investment companies. Comment is also specifically 
invited as to whether distinctions should be made 
among different kinds of investment companies (e.g., 
open-end and closed-end, unit investment trust and 
management) for the purpose of encouraging projection 
disclosure and providing safe harbor protection. 


Finally, and most significantly, the proposed rule 
(Version “A”) differs from the Advisory Committee 
proposal (Version “B’”) in that Version A casts the 
burden of proof on the defendant to prove that the 
projection was prepared with a reasonable basis and 
was disclosed in good faith. The Advisory Committee 
proposal would place the burden of proof on the plaintiff 
to establish that the projection did not have a 
reasonable basis or was not made in good faith. 


The Commission is proposing the rule in this manner 
since it is concerned that the burden imposed on a 
plaintiff—including the Commission—could be insur- 
mountable. It would be extremely difficult to prove the 
absence of a reasonable basis or good faith, especially 
as to plaintiffs who would not have the Commission’s 
investigatory procedures available and cannot engage in 
discovery prior to the filing of a complaint alleging a 
violation. 





Moreover, Version A reflects the recognition that an 
issuer likely would be in a better position to prove that a 
projection was prepared with a reasonable basis and 
disclosed in good faith by virtue of its access to all the 
facts and circumstances surrounding the disclosure of a 
particular projection for which protection under the rule 
would be sought.19 However, comment is specifically 
invited as to whether version A or version B would have 
significantly different impacts on the Commission’s 
goal of encouraging the disclosure of projections. 


The Commission has proposed the foregoing 
amendment pursuant to its authority under Section 
19(a) of the Securities Act of 1933 (15 U.S.C. 77s(a)), 
Sections 3(b) and 23(a)(1), of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c and 78w(a)(1), Section 20 of 
the Public Utility Holding Company Act of 1935 (15 
U.S.C. 79t), and Section 319(a) of the Trust Indenture 
Act of 1939 [15 U.S.C. 77sss(a)]. In addition to the defi- 
nitional authority provided therein, Section 19(a) of the 
Securities Act, Section 23(a)(1) of the Exchange Act, 
Section 20(d) (15 U.S.C. 79t(d)) of the Holding Company 
Act, and Section 319(c) of the Trust Indenture Act (15 
U.S.C. 77sss(c)) provide that no liability under those 
Acts “shall apply to any act done or omitted in good 
faith in conformity,” with any rule or regulation of the 
Commission notwithstanding that such rule or regula- 
tion may later be amended, rescinded, or determined in- 
valid. 





10 This position was also recognized by Congress in the 
course of drafting Sections 11 and 12 of the Securities 
Act of 1933. A passage from the House Report on the bill 
which eventually was enacted would appear to have 
equal applicability in this context. 


Every lawyer knows that with ail the facts in 
the control of the defendant it is practically 
impossible for a buyer to prove a state of 
knowledge or a failure to exercise due care 
on the part of the defendant. Unless 
responsibility is to involve merely paper 
liability it is necessary to throw the burden of 
disproving responsibility for reprehensible 
acts of omission or commission on those 
who purport to issue statements for the 
public’s reliance. The responsibility im- 
posed is no more less than that of atrust. It is 
aresponsibility that no honest banker and no 
honest business man should seek to avoid or 
fear. To impose a lesser responsibility would 
nullify the purposes of this legislation. To 
impose a greater responsibility, apart from 
constitutional doubts, would unnecessarily 
restrain the conscientious administration of 
honest business with no compensating 
advantage to the public. 


H.R. Rep. No. 85, 73rd Cong., 1st Sess. at 9-10. 


Pursuant to Section 23(a)(2) of the Exchange Act, (15 
U.S.C. 78w(a)(2)) the Commission has considered the 
effect that the proposed amendment would have on 
competition and is not aware, at this time, of any burden 
that such amendment, if adopted, would impose on 
competion not necessary or appropriate in furtherance 
of the purposes of that Act. However, the Commission 
specifically invites comment as to the anticompetitive 
effects, if any, the proposed rule likely would engender. 


All interested persons are invited to submit their views 
and comments on the foregoing proposal, in writing, to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, on or before December 29, 
1978. Such communications should refer to File No. 
$7-760 and will be available for public inspection. 


The text of the proposed rules (Version “A”) is as 
follows. Accordingly, it is proposed to amend Title 17 of 
the Code of Federal Regulations by adding the following 
sections to Parts 230, 240, 250 and 260: 

Title 17—Commodity and Securities Exchanges 
Chapter Il, SECURITIES AND EXCHANGE COMMIS- 
SION is proposed to be amended as follows: 
SECURITIES ACT OF 1933 

§230.132A Projections by issuers of future economic 
performance. 


Preliminary Note 


Securities Act Release No. 5992, “Guides for Disclosure 
of Projections of Future Economic Performance,” 
contains the views of the Commission’s Division of 
Corporation Finance regarding significant considera- 
tions to be taken into account in the disclosure of 
projections. 


(a) A. statement containing a projection of revenues, 
income (loss), earnings (loss) per share or other 
financial items shall be deemed not to be an untrue 
statement of a material fact, a statement false or 
misleading with respect to any material fact, an 
omission to state a material fact necessary to make a 
statement not misleading, or the employment of a 
manipulative, deceptive, or fraudulent device, contri- 
vance, scheme, transaction, act, practice, course of 
business, or an artifice to defraud, as those terms are 
used in the Securities Act of 1933 or rules and regula- 
tions thereunder, if such statement (1) was prepared 
with a reasonable basis and (2) was disclosed in good 
faith. 


(b) This rule applies only to statements made by or on 
behalf of the issuer to which the statement relates if, at 
the time of such statement: (1) a class of securities of 
the issuer is registered pursuant to Section 12(b) or 
12(g) of the Securities Exchange Act of 1934; (2) the 
issuer is exempt from the requirements of Section 12(g) 
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of that Act by virtue of Section 12(g)(2)(G) thereof; or (3) 
the issuer is subject to the reporting requirements of 
Section 15(d) of the Securities Exchange Act of 1934 and 
(4) at the time the statement is made, the issuer has filed 
all the material required to be filed pursuant to sections 
13, 14, or 15(d) of the Securities Exchange Act, as 
applicable, provided, however, that this rule does not 
apply to statements made by or on behalf of an issuer 
which is an investment company registered under the 
Investment Company Act of 1940 (15 U.S.C. 70a et seq.) 
SECURITIES EXCHANGE ACT OF 1934 

§240.3b-6 Projections by issuers of future economic 
performance. 

[The text of the proposed rule is identical to that above, 
expect that reference to the Securities Act of 1933 
should read “Securities Exchange Act of 1934.] 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
§230.103A Projections by issuers of future economic 
performance. 

[The text of the proposed rule is identical to that above, 
except that reference to the Securities Act of 1933 
should read “Public Utility Holding Company Act of 
1935,”] 

TRUST INDENTURE ACT OF 1939 

§260.0-11 Projections by issuers of future economic 
performance. 

[The text of the proposed rule is identical to that above, 
except that references to the Securities Act of 1933 
should read “Trust Identure Act of 1939.”] 

The text of the proposed rules (Version B) is as follows. 
SECURITIES ACT OF 1933 

§230.132A Projections by issuers of future economic 
performance. 


Preliminary Note 


(The preliminary note is identical to that in Version A.) 
A statement of a management projection of future 
company economic performance or a statement of 
management plans and objectives for future company 
operations shall be deemed not to be an untrue state- 
ment of material fact; a statement false or misleading 
with respect to any material fact; an omission to state a 
material fact necessary to make a statement not 
misleading; or the employment of a manipulative, 
deceptive, or fraudulent device, contrivance, scheme, 
transaction, act, practice, course of business, or an 
artifice to defraud; as those terms are used in the 
Securities Act of 1933 or rules and regulations there- 
under, unless such information: (1) was prepared 
without a reasonable basis; or (2) was disclosed other 
than in good faith. 

SECURITIES EXCHANGE ACT OF 1934 

§240.3b-6 Projections by issuers of future economic 
performance. 

[The text of the proposed rule is identical to that above, 
except the reference to the Securities Act of 1933 should 
read Securities Exchange Act of 1934.] 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
§250.103A Projections by issuers of future economic 
performance. 

[The text of the proposed rule is identical to that above, 
except that the reference to the Securities Act of 1933 
should read Public Utility Holding Company Act of 
1935.] 

TRUST INDENTURE ACT OF 1939 

§260.0-11 Projections by issuers of future economic 
performance. 

[The text of the proposed rule is identical to that above, 
except that reference to the Securities Act of 1933 
should read “Trust Identure Act of 1939.”] 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5994/November 7, 1978 


In the Matter of 


DEFERRED COMPENSATION AND SAVINGS PLAN OF 
BAKER & BOTTS 

3000 Shell Plaza 

Houston, TX 90071 


(18-21) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTERESTS 
OR PARTICIPATIONS IN THE DEFERRED COMPENSA- 
TION AND SAVINGS PLAN OF BAKER & BOTTS 


Baker & Botts, a law firm organized as a partnership 
under the laws of the state of Texas, filed an application 
on September 18, 1978, for an exemption from the 
registration requirements of the Securities Act of 1933 
(“Act”) for participations or interests issued in connec- 
tion with the Baker & Botts Deferred Compensation and 
Savings Plan (the “Plan”). 


On October 5, 1978, a notice was issued (Securities Act 
Release No. 5987) of the filing of the application. The 
notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as a matter of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that the 





granting of the application is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and provi- 
sions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the Act, 
that interests or participations issued in connection 
with the Plan shall not be subject to the requirements of 
Section 5 of the Act effective forthwith, provided that 
the Internal Revenue Service makes a favorable deter- 
mination with respect to the continued tax-qualified 
status of the Plan. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5995/November 8, 1978 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rule and form amendments. 
SUMMARY: The Commission is amending Rule 144, 
which provides a safe harbor for the resale of securities, 
and two forms relating to it. The amendments are tech- 
nical in nature and are designed primarily to conform the 
rule and the forms in their entirety to certain recent 
changes which relaxed the limitations on the amount of 
securities that can be sold under the rule and the manner 
in which such securities may be sold. 


EFFECTIVE DATE: November 15, 1978. 


FOR FURTHER INFORMATION CONTACT: Peter J. 
Romeo, Division of Corporation Finance, Securities and 
Exchange Commission, Washington, D.C. 20549, (202) 
755-1240. 


SUPPLEMENTARY INFORMATION: The Commission 
today announced the adoption of amendments to Rule 
144 [17 CFR 230.144], Form 144 [17 CFR 239.144], and 
Form S-8 [17 CFR 239-16b] under the Securities Act of 
1933 (“1933 Act”) [15 U.S.C. 77a et seq.]. The purpose 
and nature of the amendments are discussed in detail in 
the following sections of this release. 


BACKGROUND 


Rule 144 provides a safe harbor for the resale of 


“restricted securities”! and securities held by affiliates? 
of an issuer. The rule sets forth standards which, if met, 
permit persons who hold such securities to sell them 
publicly without the need for registration and without 
being deemed underwriters? under the 1933 Act. 


In Release No. 33-5979 (September 19, 1978) [43 FR 
43709] the Commission announced the adoption of 
certain significant amendments to Rule 144. The 
amendments directly affected the volume limitation and 
manner of sale requirements of the rule. Although other 
provisions of Rule 144, Form 144, and Form S-8 were 
indirectly affected by the changes, these other pro- 
visions, through oversight, were not amended at the 
time. To correct this oversight, and in order to imple- 
ment the recent changes to the fullest degree possibie, 
the Commission has determined to adopt the amend- 
ments described herein. 


SUMMARY OF THE AMENDMENTS 


Four types of revisions have been made to the items 
referred to above. These are summarized in the para- 
graphs which follow. 


1. References to Six-Month Periods Changed 


As previously noted, the amendments announced in 
Release No. 33-5979 in part involved the volume limita- 
tion provisions of Rule 144. Formerly, the rule permitted 
a person to sell the amounts specified in the rule during 
periods of six months. The amendments reduced this 
six-month period for measuring sales to three months. 


In making the above revision, the Commission amended 
paragraphs (e)(1) and (e)(2) of Rule 144, which deal 
directly with the volume limitation requirements. How- 
ever, other parts of the rule which contain references to 
six-month measuring periods, including subparagraphs 





1The term “restricted securities” includes securities 
acquired in nonpublic offerings, such as those under 
sec. 4(2) of the 1933 Act, as well as securities acquired 
in offerings made in reliance upon rule 240 (17 CFR 
230.240) under the Act. 


2an “affiliate” of an entity is defined in rule 405 (17 CFR 
230.405) under the 1933 Act as “a person that directly, or 
indirectly through one or more intermediaries, controls, 
or is controlled by, oris under common control with, the 
(entity).” 


3The term “underwriter” is broadly defined in sec. 2(11) 
of the 1933 Act and includes persons who acquire 


securities “with a view to* * * distribution.” 
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(ii) through (vi) of paragraph (e)(3), Note (ii)(c) to para- 
graph (g)(3), and paragraph (h), were not so amended. 
The references to six-month measuring periods in those 
other provisions have now been changed to three 
months so that the rule will now be consistent in all 
respects on this point. Similar changes have been 
made, where appropriate, in Form 144 and in General 
Instruction E to Form S-8. 


2. Volume Limitation for Unlisted Securities Clarified 


In amending the volume limitation provisions of Rule 
144 in Release No. 33-5979, the Commission stated in 
the explanatory section of the release that, among other 
things, it was “eliminating the disparity that formerly 
existed in Rule 144 between the volume standards for 
listed securities and those for unlisted securities.” This 
statement reflected the fact that under the revised rule 
trading volume reported through NASDAQ$ for an 
unlisted security could be considered in determining 
the maximum amount of such securities that could be 
sold. Formerly, trading volume could be considered 
only if one were selling securities listed on a national 
securities exchange. 


Notwithstanding the above statement, the Commis- 
sion’s staff has received a number of inquiries as to 
whether NASDAQ trading volume may be taken into 
account in connection with sales of unlisted securities 
under the rule. Apparently, these inquiries have been 
prompted by the fact that paragraph (e)(1) of the rule 
states that in determining the maximum amount of 
securities that may be sold under the rule, one may con- 
sider the average weekly volume of trading reported ‘“‘on 
all national securities exchanges and reported through 
[NASDAQ]” (emphasis added). As pointed out by the 
persons making the inquiries, the use of the con- 
junction “and” suggests that NASDAQ trading volume 
is relevant only to sales of listed securities. 


In order to dispel any further confusion in regard to the 
above matter, the Commission has amended paragraph 
(e)(1) to state that one may consider the average weekly 
volume of trading “reported on all national securities 
exchanges and/or reported through [NASDAQ]” 
(emphasis added). The use of the dual connective 
“and/or” will make it clear that for purposes of deter- 
mining the volume limitation under Rule 144, both 
exchange volume and NASDAQ volume may be con- 
sidered for listed securities, while NASDAQ volume 
may be considered for unlisted securities. 





4NASDAQ is the name of the automated quotation 
service of the NASD, Inc. 
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3. Requirement to File Amended Form 144 Eliminated 


Paragraph (h) of Rule 144 until now has required the 
filing of a notice on Form 144 of a proposed sale of 
securities under the rule if the amount of securities to be 
sold during any six-month period exceeded 500 shares 
or the aggregate sale price was in excess of $10,900. In 
addition, the paragraph has required that if all of the 
securities for which a notice was filed were not sold 
within 90 days after the filing of the notice, an amended 
notice must be filed concurrently with the commence- 
ment of any further sales of the securities. 


In view of the fact that the measuring period for deter- 
mining the volume limitation for sales under the rule has 
been reduced from six months to three months, it now 
appears that the requirement for filing an amended 
notice after the 90 day period mentioned above has 
elapsed is superfluous. That is, 90 days is comparable 
to the new three month measuring period, and since a 
new notice would have to be filed in any event for further 
after a three month period, no useful purpose would be 
served by requiring an amended notice after 90 days. 
Accordingly, the Commission has deleted from para- 
graph (h) the sentence which required the filing of an 
amended Form 144 in the circumstances mentioned 
above. 


4. Statements Concerning Expanded Method of 
Selling Inserted 


The amendments to Rule 144 announced in Release No. 
33-5979 now permit sales of securities under the rule to 
be made directly to a market maker in lieu of selling such 
securities through a broker. Formerly, the rule required 
that all sales of securities under it be made in brokers’ 
transactions. In order to implement this change fully, 
the Commission has inserted in paragraph (h) of the 
rule, as well as Form 144, statements which indicate 
that the notice on Form 144 shall be transmitted for 
filing concurrently with either the placing with a broker 
or an order to execute a sale under the rule or the 
execution directly with a market maker of such a sale. In 
addition, the form has been revised to require, in 
connection with sales to a market maker, the name of 
any such entity. 


TEXT OF THE AMENDMENTS 


|. 17 CFR 230.144 is amended to read as follows: 


§ 230.144 Persons deemed not to be engaged in a 
distribution and therefore not underwriters. 


* * * * * 


(e) Limitation on amount of securities sold. Except 
as hereinafter provided, the amount of securities which 





may be sold in reliance upon this rule shall be deter- 
mined as follows: 


(1) Salesby affiliates. If restricted or other securities 
are sold for the account of an affiliate of the issuer, the 
amount of securities sold, together with all sales of 
restricted and other securities of the same class for the 
account of such person within the preceding three 
months, shall not exceed the greater of (i) one percent of 
the shares or other units of the class outstanding as 
shown by the most recent report or statement published 
by the issuer, or (ii) the average weekly volume of 
trading in such securities reported on all national 
securities exchanges and/or reported through the auto- 
mated quotation system of a registered securities 
association during the four calendar weeks preceding 
the filing of the notice required by paragraph (h), or, if 
no such notice is required, the date of receipt of the 
order to execute the transaction by the broker or the date 
of execution of the transaction directly with a market 
maker, or (iii) the average weekly volume of trading 
in such securities reported through the consolidated 
transaction reporting system contemplated by Rule 
17a-15 under the Securities Exchange Act of 1934 during 
the four-week period specified in subdivision (ii) of this 
subparagraph. 


(2) Sales by persons other than affiliates. The 
amount of restricted securities sold for the account of 
any person other than an affiliate of the issuer, together 
with all other sales of restricted securities of the same 
class for the account of such person within the pre- 
ceding three months, shall not exceed the amount 
specified in paragraph (e)(1)(i), (1)(ii), or (1)(iii) of this 
section, whichever is applicable. 


(3) Determination of amount. For the purpose of 
determining the amount of securities specified in para- 
graphs (e)(1) and (2) of this rule, the following pro- 
visions shall apply: 


* * * * * 


(ii) The amount of securities sold for the account of a 
pledgee thereof, or for the account of a purchaser of the 
pledged securities, during any period of three months 
within two years after a default in the obligation secured 
by the pledge, and the amount of securities sold during 
the same three-month period for the account of the 
pledgor shall not exceed, in the aggregate, the amount 
specified in subparagraph (1) or (2) of this paragraph, 
whichever is applicable. 


(iii) The amount of securities sold for the account of a 
donee thereof during the period of three months within 
two years after the donation, and the amount of 
securities sold during the same three-month period for 
the account of the donor, shall not exceed, in the 


aggregate, the amount specified in subparagraph (1) or 
(2) of this paragraph, whichever is applicable; 


(iv) Where securities were acquired by a trust from the 
settlor of the trust, the amount of such securities sold 
for the account of the trust during any period of three 
months within two years after the acquisition of the 
securities by the trust, and the amount of securities sold 
during the same three-month period for the account of 
the settlor, shail not exceed, in the aggregate, the 
amount specified in subparagraph (1) or (2) of this para- 
graph, whichever is applicable; 


(v) The amount of securities sold for the account of the 
estate of a deceased person, or for the account of a 
beneficiary of such estate, during any period of three 
months and the amount of securities sold during the 
same period for the account of the deceased person 
prior to his death shall not exceed, in the aggregate, the 
amount specified in subparagraph (1) or (2) of this para- 
graph, whichever is applicable; Provided, That no limi- 
tation on amount shall apply if the estate or beneficiary 
thereof is not an affiliate of the issuer; 


(vi) When two or more affiliates or other persons agree 
to act in concert for the purpose of selling securities of 
an issuer, all securities of the same class sold for the 
account of all such persons during any period of three 
months shall be aggregated for the purpose of deter- 
mining the limitation on the amount of securities sold; 


(g) Brokers’ transactions. 


Notes. (i) * * * 

(ii) The reasonable inquiry required by paragraph 
(g)(3) of this section should include, but not necessarily 
be limited to, inquiry as to the following matters: 


(c) The amount of securities of the same class sold 
during the past three months by all persons whose sales 
are required to be taken into consideration pursuant to 
paragraph (e) of this section; 


(h) Notice of proposed sale. If the amount of securi- 
ties to be sold in reliance upon the rule during any period 
of three months exceeds 500 shares or other units or has 


SEC DOCKET/97 





an aggregate sale price in excess of $10,000, three 
copies of a notice on Form 144 shall be filed with the 
Commission at its principal office in Washington, D.C.; 
and if such securities are admitted to trading on any 
national securities exchange, one copy of such notice 
shall also be transmitted to the principal exchange on 
which such securities are so admitted. The Form 144 
shall be signed by the person for whose account the 
securities are to be sold and shall be transmitted for 
filing concurrently with either the placing with a broker 
of an order to execute a sale of securities in reliance 
upon this rule or the execution directly with a market 
maker of such a sale. Neither the filing of such notice 
nor the failure of the Commission to comment thereon 
shall be deemed to preclude the Commission from 
taking any action it deems necessary or appropriate with 
respect to the sale of the securities referred to in such 
notice. 


ll. 17 CRF 239.144 is amended to read as follows: 


WASHINGTON, 0.C. 


FORM 144 


SEC tne? (@-72) 


broker to execute a sale or executing a 


NOTICE OF PROPOSED SALE OF SECURITIES 


Pursuant to Rule 144 under the Securities Act of 1933 
ATTEIT2O;1: Transmit for filing 3 copies of this form concurrently with either placing an order with a 
sale directly with a market mker 


§239.144 Form 144, for notice of proposed sale of 
securities pursuant to §230.144 of this chapter. 


(a) Except as indicated in paragraph (b) of this 
section, this form shall be filed in triplicate with the 
Commission at its principal office in Washington, D.C. 
by each person who intends to sell securities in reliance 
upon §230.144 of this chapter and shall be transmitted 
for filing concurrently with either the placing with a 
broker of an order to execute a sale of securities or the 
execution directly with a market maker of a sale of 
securities. 


(b) This form need not be filed if the amount of securi- 
ties to be sold during any period of three months does 
not exceed 500 shares or other units and the aggregate 
sale price thereof does not exceed $10,000. 


* * * * * 


lll. Form 144 under the Securities 
amended to read as follows: 


Act of 1933 is 


U.S. SECURITIES AND EXCHANGE COMMISSION 
20549 





SEC USE ONLY 
- — 


pocum “NT SEQUENCE NO 





CUSIP NUMBER 





Ve/NaME OF ISSUER 


b/ims IDENT. NO. fe) 5.€.c. FILE NO 





WORK LOCATION 

















VUd/aoORESs OF IssuUER STREET 


rip COUR fe’ TELEPHONE WO. 
acta ‘ 


Coot wuwece 








2la)uawe OF PERSON FOR WHOSE ACCOUNT THE SECURITICOS AME TO Of SOLO 1/6) s0c:at secuRiT 


mO. OR IRS IDENT. WO. 








Vc} actationsnip 10 116) aponess 
tssuee 


stave 








INSTRUCTION: The person filing this notice should contact the issuer to obtain the I.R.S. ps Number and the S.E = File Number. 





“) "ame and Address of Each Broker 


fe) fe) 
SECUSE ONLY] Humber of Shores pg Member of Shores 


 elisiiaii 


a! 
Gans Gal 
Securitivs 





Through Whom the Securities are to be 
Offered or Each Market Maker who is 
Acquiring the Securities 


Breber-Deuler 
File Humber 


et Other Unites 
Te Be Sold 


(See instr. He) 


Market 
Velwe 


(See instr..34d)) 


et Other Unite 
Ovtstending 


(See instr. Held 


Bere sf Sele 


Euchenge 


See casts. 'g') 


See taste. ft! 
tae. Ga ve.) 









































INSTRUCTIONS: 1. (0) Neme of issuer 
(b) leswer’s I.R.S. Identification Number 
(c) Iseuer’s S.E.C. file number, if eny 
(4) Issuer's address, including sip code 
(e) Issuer's telephone aumber, including aree code 


« (0) Neme of person for whose account the securities are to be sold 
(b) Such person’s Sociel Security of 1.R.S. identificetion number 
(c) Such person's reletionship to the sesuer (e.¢., officer, directors, 10% 
stockholder, or member of immediate family of say of the foregoing) 
(4) Such person's address, including zip code 
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3. (0) Title of the clase of secarities to be sold 

(b) Meme end address of eoch broker through whom the securities are 
intended to be sold 

(ec) Nember of sheces or other anite to be sold (if debt securities. 
give the eggregete face emouat) 

(4) Aggregete market velue of the secarities te be sold a2 of « 
specified dete withia 10 days prior to the filing of this notice 

(e) Nember of shares or other eaite of the cless outstending. «f sf 
dedt securities the face emovat thereof eutsiending. os ob. se 

the most recent report of ctetemeat pabliaheé by the seeuee 

(1D Approzimete date on which the securities ere to be ewid 

(g) Nome of eoch secaritics exchenge, if eny, on Obud the se. erties 
ere intended to be sold 





TABLE | - 


SECURITIES TO BE SOLD 


Furnish the following information with respect lo the acquisition of the securities to be seld and with 
respect to the payment of all ur any part of the purchase price or other consideration therefor: 





Mesure of Acquisition Transection 




















Name of Person 
(lt gilt, else give date donor acquired) 


trem Wh of 
Acquired | Pas 
Acqvived 














INSTRUCTIONS 
at the time of purchase, explain in the 


orif al wes 





atete 
the aote of other obligetion was aieaagee . fall os the last installment peid. 


1. Hf the securities were purchased and full peyment therefore wes sot made in cath . the =. 
table or in @ note thereto the asture of the 
consideration given. if he ge ct ay ‘ae gs of ony note of other obligstion, 





the 
oo 0 bs ectd tnd tay coon poet tions, 

of securities tefersed to in ——- ‘aud of 
information with respect thereto. 





TABLE II - SECURITIES SOLD DURING THE PAST 3 MONTHS 
Furnish the following information as to all securities of the issuer sold during the past 3 months by the person for whose account the securities are to be sold. 





Mowe ond Address of Seller 


Amount of 
Securitios 
Seld 


Title of Securities Sold Dete of Sele | Gross Procecde 

















INSTRUCTIONS: 

See the definition of ‘‘person” in paragraph (0) of Rule 144. laformation is to 
be gives not caly ss to the person for whose sccount the securities ase to be sold bet 
else as to all other persons included in that definition. ta eddition, information shell 
be gives as to sales by ali persons whose sales are required by paragraph (ec) of Rule 
144 to be aggregated with sates for the eccount of the persoe filing this notice. 





@ATE OF NOTICE 


The notice shall be signed by the 
of the notice shall be man 


person for whose account the 
ly phat 5 Any copies not manually signed — bear typed or printed signaturcs. 
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ATTENTION: 

The Person for whose account the securities to which this notice relates are 
to be sold hereby re; 
material adverse infonnation in — to the current and prospective operations 
of the Issuer of the securities to 


sents by signing this notice that he does not know any 
sold which has not been publicy disclosed. 





istomatuRe! 


securities are to be sold. At least one cupy 





| ATTENTION: Intentional misstatements or omission of facts constitute Federal Criminal Violations (See 18 U.S.C. 1001). | 





[Secs. 2(11), 4(1), 4(4), 19(a), 48 Stat. 74, 77, 85; secs. 
201, 203, 209, 210, 48 Stat: 904, 906, 908; secs. 1-4, 6, 68 
Stat. 683, 684; sec. 12, 78 Stat. 580 (15 U.S.C. 77b(11), 
77d(1), 77d(4), 77s(a)).[ 


IV. General Instruction E to Form S-8 is revised to read 
as follows: 


§239.16b Form S-8, for registration under the 
Securities Act of 1933 of securities to be offered to 
employees pursuant to certain plans. 


* * * * * 


E. Unavailability of the Form S-8 Prospectus for 
Reoffers or Resales.. 


The Form S-8 prospectus will not be available for 
reoffers or resales of securities acquired pursuant to 
this registration statement by affiliates of the issuer, as 
defined in Rule 405 under the Act. However, such 


affiliates vin reoffer or resell oven securities pursuant 
My ae er * 


to a separate prospectus, filed with the registration 
statement on this Form S-8, prepared in the following 
manner: 


(1) Such prospectus may be prepared in accordance 
with the requirements of Form S-16 if: 


(a) The issuer, at the time of filing such prospectus, 
satisfies the conditions set forth in the Rule as to the 
Use of From S-7; or 


(b) The amount of securities proposed to be reoffered 
or resold pursuant to the prospectus, by each person 
affiliated with the issuer, and any other person with 
whom he is acting in concert for the purpose of selling 
securities of the issuer, does not exceed, during any 
three months period, the amount specified in Rule 
144(e), calculated as of the date of filing such prospec- 
tus. 


(2) Such prospectus shall be prepared in accordance 
with the. requirements of Form S-1 under the Act, if 


r 
» 
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subparagraph (1), above, does not permit the use of a 
prospectus on Form S-16. 


* * * * * 


]Secs. 6, 10, 19(a), 48 Stat. 79, 81, 85; secs. 205, 209, 48 
Stat. 906, 908, sec. 8, 68 Stat. 685; sec. 1, 79 Stat. 1051; 
sec. 308(a)(2), 90 Stat. 57; 15 U.S.C. 77f, 77j, 77s(a).] 


STATUTORY BASIS 


The amendments to Rule 144 and Form 144 have been 
adopted by the Commission pursuant to the Securities 
Act of 1933, particularly Sections 2(11), 4(1), 4(4) and 
19(a) thereof. The amendments to Form S-8 have also 
been adopted pursuant to the 1933 Act, particulary 
Sections 6, 10 and 19(a) thereof. 


Becuase all of the amendments adopted today generally 
are of a technical nature and do not impose any new 
substantive requirements, the Commission finds that 
prior notice and public comment under the Adminsitra- 
tive Procedure Act (5 U.S.C. 553) are not necessary. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15293/November 3, 1978 


Administrative ‘Proceeding 
File No. 3-5467 


In the Matter of 

ALBERT FRIED & CO. AND 
and 

ALBERT FRIED, JR. 


ORDER INSTITUTING PROCEEDINGS, MAKING FIND- 
INGS AND IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that proceedings 
be instituted against Albert Fried & Co. (“AF & Co.”) and 
15(b) and 19(h) of the Securities Exchange Act of 1934 
and Rule 11b-1 promulgated thereunder. 
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AF&Co. and Fried simultaneously with the institution of 
these proceedings have submitted their Offers uf Settle- 
ment for the purpose of disposing of the issues raised in 
these proceedings. AF&Co. and Fried solely for the 
purpose of these proceedings, without admitting or 
denying the facts or findings set forth herein, consent to 
the issuance of this Order. 


The Commission has deemed it appropriate and in the 
public interest to accept the Offers of Settlement and, 
accordingly, is issuing this Order. 


A. Background 


AF&Co. is a partnership registered as a broker-dealer 
with the Commission pursuant to Section 15 of the 
Securities Exchange Act. AF&Co. is a specialist in 18 
securities traded on the New York Stock Exchange 
(“NYSE”), and at all times relevant herein, AF&Co. has 
been the specialist on the NYSE in Facet Enterprises 
Inc. (“Facet”) common stock. 


Fried is the managing partner of AF&Co. and is a 
member and registered specialist of the NYSE. At all 
times relevant herein, Fried was the AF&Co. partner 
primarily responsible for the Facet common stock 
specialist book (“book”) and AF&Co.’s transactions in 
Facet common stock. 


Facet is a Delaware corporation with its executive 
offices in Tulsa, Oklahoma, and its common stock is 
registered with the Commission pursuant to Section 
12(b) of the Securities Exchange Act. As a result of a 
Federal Trade Commission order, the Bendix Corpora- 
tion spun-off Facet by distributing Facet common stock 
to Bendix shareholders in April 1976. In April 1976, 
Facet common stock was listed on the NYSE; and 
AF&Co. was assigned as the specialist. From April 1976 
through April 1977, AF&Co. accumulated approxi- 
mately 235,000 shares of Facet common stock in the 
course of its market-making activities. 


B. Fried’s Agreement with Facet 


On May 19, 1977, Facet’s board of directors authorized 
the purchase of a maximum of 250,000 shares of Facet 
common stock at a price not to exceed $2 million. At 
3:50 p.m. EST, immediately after the board meeting, 
Facet’s president telephoned Fried who received the call 
on the floor of the NYSE. Facet’s president offered to 
purchase 225,000 shares of the stock from Fried at $712 
per share, $3/8 higher than the last trade. Fried rejected 
this offer and counteroffered with $8 per share. Facet’s 
president accepted the counteroffer to purchase 
225,000 shares at $8 per share. Fried then advised 





Facet’s president that he could not accept the order 
directly, but rather, the order would have to be placed 
thorugh another broker." Accordingly, Facet’s counsel 
placed an order to buy a single block of 225,000 shares 
at $8 per share with Merrill Lynch, Pierce, Fenner and 
Smith (“Merrill Lynch”), a broker-dealer registered with 
the Commission. Merrill Lynch accepted the order and 
advised that, it would not execute the trade until the 
market price of Facet reached $8 per share because of 
the Commission’s proposed Rule 13e-2. 


C. Transactions During May 19, 1977 


TRADE OR 


DATE QUOTATION 


TIME 
5/19 2:38 
3:06 
3:58 
3:58 
4:00 
4:00 


Q 
100 
100 
Q 
1700 
Q 


D. Transactions During the Morning of May 20, 1977 


The opening quote on May 20, 1977 was $7 1/4 - $7 3/8. 
From the opening through 11:12, Fried purchased 1,900 


of the first 2,700 shares traded, all at $7 1/4. Despite the‘ 


preponderance of public sell orders at this price, Fried 
did not adjust the quote downward until 11:12 when the 
quote was reduced to $7 1/8 - $7 3/8. No stock was 
traded at $7 1/8, and after Fried purchased 400 shares at 
$7 1/4, the quote was returned to $7 1/4 . $7 3/8. Thus, 
AF&Co. and orders on the book purchased all of the 
stock offered at $7 1/4.3 


This activity attracted the attention of traders who per- 
ceived the presence of a large buyer of Facet stock. At 
11:31, they proceeded to enter buy orders for 7,100 
shares. Since the public sell orders at $7 1/4 had been 
satisfied, the traders were forced to pay higher prices to 
purchase stock from AF&Co. and orders on the book. 





INYSE Rule 113 prohibits specialists from, among 
other things, accepting an order for the purchase of a 
specialty stock directly from the company issuing such 
stock. 


2Proposed Rule 13e-2 would prohibit, among other 
things, an issuer from paying more than the lower of 
the current market price or an independent bid for a 
block of its own stock. 


3The book refers to limit orders entrusted to the 
specialist for execution. 


On May 19, 1977, shortly after Fried’s telephone conver- 
sation with Facet’s president, and at atime when Fried’s 
quote was $7 1/8 - $7 1/4, an order to purchase 1,800 
shares reached the floor on the NYSE. The 1,800 share 
order was executed when Fried sold 100 shares at $7 1/4 
for his own account, increased his quote to $7 1/8 - $7 
3/8 and sold 1,700 shares at $7 3/8 from orders on the 
book. Immediately following the 1,700 share trade, the 
quote was increased to $7 1/4 - $7 1/2. Thus, Fried 
offered the minimum number of shares at $7 1/4 (100 
shares), and the quote increased. 


PRICE SELLER 


BUYER 
7 1/8-7 1/4 

7 1/8 

71/4 

7 1/8-73/8 

73/8 , 

71/4-71/2 


Prior to 11:31, Fried had been willing to buy in size 
(2,300 shares); however, after 11:31, when buyers 
appeared on the floor, Fried was willing to sell only 100 
shares at $7 3/8. He sold no more stock at $7 3/8, no 
stock at $7 1/2 and noneat 7 5/8. Instead, sell orders on 
the book were matched with purchase orders at 
increasing prices, and the quote was raised to $7 1/2- 
$75/8 at 11:56 and to $7 5/8-$7 3/4 at 12:03. 


E. Transactions During the Afternoon of May 20, 1977 


By 12:00, the public view of the market in Facet common 
stock was distorted. This normally quiet stock had sud- 
denly become very active without any corporate 
announcements. The market had shown strength at the 
close on the previous day and continued to be strong all 
morning. Trades on the NYSE ticker tape of 1,700, 
1,500, 1,200, 2,000, 2,300 and 2,000 shares had 
appeared between 3:50 on May 19, 1977 and 11:59 on 
May 20, 1977, and the price of the stock had increased 
from $7 1/8 to $7 5/8. The public had no way of knowing 
that AF&Co. had been the principal buyer during the 
first two hours on May 20, 1977, or that AF&Co. had sold 
only 100 shares during that time. Moreover, between 
11:31 and 12:03, all of the stock purchased was from sell 
orders on the book, a process which absorbed all of the 
sell orders on the book below $7 7/8. 


Beginning at 12:04, Fried repeated the trading pattern 
which he had employed earlier. He did not offer any 
stock at $7 5/8, and sold only 600 shares at $7 3/4. At 
12:06, when an order to purchase 300 shares reached the 
floor, there was no stock on the book at $7 3/4. Fried 
offered no more stock at $7 3/4, and the buyer bought 
300 shares at $7 7/8 from the book. 
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TRADE OR 


TIME QUOTATION 


PRICE TICK BUYER SELLER 
" 600 
10:08 Q 
10:31 100 
10:34 100 


11:08 1500 


7 1/4 
71/44-73/8 
7 1/4 
7 1/4 
7 1/4 


Book 


Book 

AF&Co. 
AF&Co. (1400) 
Book (100) 
11:12 400 AF&Co. 
11:12 Q 
11:21 400 
11:21 Q 
11:31 100 
11:31 1200 
14:31 Q 
11:35 100 


7 1/4 
7 1/8-73/8 
7 1/4 
7 1/4-73/8 
73/8 
7 1/2 
73/8-71/2 
7 1/2 


AF&Co. 


AF&Co 
Book 


Book 


11:38 
11:41 
11:46 
11:50 
11:50 


2000 
300 
300 
‘500 

2300 

1500 

11:50 Q 

11:56 

11:57 

11:58 

12:01 

12:03 200 

12:03 400 

12:03 Q 


71/2 
7 1/2 
7 1/2 
71/2 
71/2 
7 1/2 
7 3/8-75/8 
7 1/2-75/8 
7 5/8 
7 5/8 
75/8 
7 5/8 
7 5/8 
7 5/8 -7 3/4 


For the remainder of the day, Fried maintained a floor on 


Book 
Book 
Book 
Book 
Book 
Book 


Q 
2000 

300 

500 


Book 
Book 
Book 
Book 
Book 


sell orders on the floor at $7 3/4 after 12:15, the quote 


the price of the stock at $7 3/4. Except for one trade 
(1,000 shares at 12:08), AF&Co. and orders on the book 
purchased all 11,000 shares offered at $7 3/4. (AF&Co. 
purchased 6,800 shares and orders on the book 
purchased 4,200 shares.) Despite the preponderance of 


was not lowered from $7 3/4 - $7 7/8. Thus, at the close 
on May 20, 1977, the market appeared very strong since 
the price had risen quickly to $7 3/4 on abnormally high 
volume, had touched $7 7/8 four times and had closed at 
$7 3/4. 


TRADE OR 


QUOTATION PRICE BUYER SELLER 
600 7 3/4 
Q 7 5/8-77/8 
300 77/8 
Q 7 3/4-77/8 
2000 7 3/4 


AF&Co. 
Book 


AF&Co. (1000) 


Book (1000) 
Q 7 5/8-77/8 


1000 7 3/4 

1000 7 3/4 
Q 7 5/8-77/8 
500 7 3/4 
Q 73/4-77/8 


AF&Co. 


Book 


Continued on following page 





“These transactions were not printed on the NYSE ticker tape. 
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Continued from preceding page 


12:28 
12:32 
12:38 
1:14 
1:18 
1:28 
1:56 
2:28 
2:54 
2:56 
3:13 
3:19 
3:40 


3:40 
3:46** 
4:03 


F. Transactions During May 23, 1977 


On Monday, May 23, 1977, the opening quote of $7 3/4 - 
$7 7/8 was unchanged from the previous day’s close 
despite the selling pressure represented by pre-opening 
sell orders on the book. In the opening trade, orders on 
the book sold 1,000 shares at $7 3/4 to AF&Co. and 400 
shares to the floor. This trade maintained the price at $7 
3/4 and cleared the sell side of the book at $7 3/4. At 
10:04, after Fried purchased 100 shares at $7 3/4, the 
market price increased to $7 7/8 on a 100 share trade. 
Thereafter the quote was raised to $7 7/8 - $8, thereby 


TRADE OR 
DATE TIME QUOTATION 


5/23 10:00 1400 
10:00 Q 

10:04 100 

10:04 100 
10:05 Q 

10:09 2700 
10:09 Q 

10:14 200 

10:15 225,000 


T) 
Findings 


A. Violation of Section 9(a)(2) of the Securities 
Exchange Act of 1934 





**This transaction did not clear within the normal five 
business days and did not print on the NYSE ticker 
tape. 


77/8 
7 3/4 
7 3/4 
7 3/4 
77/8 
73/4 
7 3/4 
7 3/4 
7 3/4 
73/4 
77/8 
73/4 
7 3/4 


Book 
Book 
Book 


AF&Co. 
AF&Co. 
Book 

AF&Co. 
AF&Co. 


Book 
AF&Co. (300) 
Book (200) 


P'+PPPR +PR! + 


73/4-77/8 
7 3/4 0- AF&Co. 
73/4-77/8 


establishing a price floor at $7 7/8. A buyer attracted by 
the activity on May 20, 1977 purchased 2,700 shares at 
$8. Fried then sold 100 shares to a stop order on the 
book and 100 shares to an order from the floor at $8. One 
minute later, Merrill Lynch, acting as a broker for Facet, 
purchased 225,000 shares of Facet common stock at $8 
per share. In this transaction AF&Co. sold 215,700 
shares of Facet common stock. Thus, prior to Facet’s 
purchase at 10:15, AF&Co. purchased 1500 shares at $7 
3/4 and sold only 200 shares at $8 while the quote rose 
from $7 3/4 - $7 7/8 to $8 - $8 1/8. 


PRICE BUYER SELLER 


73/4 AF&Co.(1000) Book 

7 3/4-77/8 

73/4 AF&Co. 

77/8 

77/8-8 

8 Book 

8-81/8 

8 Book (100) AF&Co. 

8 O+ Facet AF&Co. 
(215,700) 


The Commission concludes that Fried agreed to sell to 
Facet approximately 225,000 shares of Facet common 
stock at $8 per share, a price above the current market 
price, during his telephone conversation on May 19, 
1977 at 3:50 p.m. with Facet’s president. Thereafter, 
Fried engaged in acourse of business which caused the 
price of Facet common stock to increase to $8 per share. 
As apart of that conduct, Fried prevented declines in the 
stock’s price at times when public sell orders exceeded 
public purchase orders by purchasing Facet common 
stock for AF&Co.’s account. Fried’s substantial 
purchases of stock without reductions in the price, or 
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reductions of the quote, established price floors and 
attracted buyers to the market. Those buyers entered a 
market in which Fried had exhausted the public sell 
orders at his floor price. Consequently, the buyers pur- 
chased stock for sale on the book at higher prices. The 
quoted bid was increased at each successive price level, 
and Fried purchased sufficient stock at each level to 
maintain the increased price. As a further part of that 
course of business, Fried made a onesided market. 

Fried sold only 700 shares on May 20, 1977 despite the 
rising price and his large long position. When other 
buyers entered the market, Fried sold stock only three 
times, in each instance on an uptick. He offered stock 
for sale only in the minimal quantity necessary to avoid 
a complete gap in trading at a particular price level. 
Thus, Fried caused an increase in the activity of Facet 
common stock which induced others to purchase the 
stock and caused the price to increase to $8 per share. 


The Commission finds that through the course of 
business described above, AF&Co. and Fried manipu- 
lated the market for Facet’s common stock and, 
thereby, willfully violated Section 9(a)(2) of the Securi- 
ties Exchange Act 1934. 


B. Violation of Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 Promulgated 
Thereunder 


1. The system of trading securities on the NYSE is 
commonly referred to as a “continuous auction” 
system. Orders to buy or sell a security are transmitted 
to the NYSE floor during a trading session and are then 
brought to a specific location on the floor assigned to 
that security. All trading in a security takes pice at that 
specific location which is called the “post.” 


The NYSE assigns each security to a specialist unit 
containing exchange members who are broker-dealers 
registered with the Commission. The specialist for a 
particular security remains at the post assigned to that 
security and participates in trading as both a broker and 
a dealer. As a broker, the specialist handles limit orders 
which were left by other exchange members for later 
execution. These orders are commonly referred to as the 
specialist’s “book.” As adealer, the specialist trades for 
his own account as a “market maker.” The specialist’s 
physical location at the post, his knowledge of the book 
and his function as both a broker and a dealer place him 
in aunique role in the nation’s securities markets.° This 





4Between 3:58 on May 19, 1977 and 10:16 on May 23, 
1977, AF&Co. was the largest single purchaser of 
Facet common stock. 


SSenate Committee on Banking, Housing and Urban 
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role has been summarized as follows: 


In his unique capacity the specialist stands 
at the heart of the Exchange market mechan-. 
ism. He has intimate knowledge of the past 
market action of the stocks in which he 
specializes. He also has sole access to the 
specialist book showing outstanding orders 
both below and above the market, which 
affords him a great competitive advantage 
over the public. In addition, he exercises a 
significant influence on the public appraisal 
of a security, since he is the one who quotes 
the market.© 


The combination of functions performed by the 
specialist requires him to exhibit particular sensitivity 
to the dual interests between the broker function 
(handling orders entrusted to him by others) and the 
dealer function (trading for his own account). The law 
recognizes this conflict and tolerates its existence, in 
part, by placing limitations on the specialist’s activi- 
ties. 


Pursuant to both Commission and NYSE Rules, a NYSE 
specialist is obligated to maintain a fair and orderly 
market.8The NYSE has described this obligation as 
follows: 


An Exchange member who is registered as a 
specialist is accountable to the Exchange 
and the investing public for the quality of the 
Exchange markets in the securities in which 
he is registered and is responsible for foster- 





Affairs, Securities Industry Study, Part 4, 92nd Cong. 
2nd Sess., 1 (1972). 


SSecurities and Exchange Commission, Staff Report 
on Organization, Management, and Regulation of 
Conduct of Members of the American Stock Exchange, 
23 (1962). Quoted in SEC, Report of Special Study of 
Securities Markets, H.R. Doc. No. 95 Part 2, 38th 
Cong., 1st Sess. 59 (1963). (Cited hereinafter as the 
“Special Study”). 


7“in other words, the quid pro quo for the continuation 
of the specialist’s privileges has been the imposition of 
regulation to assure that in trading for his own account 
he uses those privileges for the benefit of the market 
generally and not solely for his personal enrichment.” 
Special Study, Part 2, 142, footnote omitted. 


8Section 11(b) of the Securities Exchange Act of 1934 
and Rule 11b-1 promulgated thereunder, and NYSE 
Rule 104. 





ing and acting to maintain liquid and 
continuous two;sided auction markets on 
the Exchange Floor in those securities. This 
is accomplished by his acting as agent and 
principal in such securities, in accordance 
with the provisions of Federal and Exchange 
rules and policies, to help insure that such 
markets are fair, orderly and operationally 
efficient in the public interest, and competi- 
tive with non-Exchange markets in those 
securities.9 


A broker-dealer who acts as a specialist impliedly repre- 
sents that he is dealing fairly with the public in accord- 
ance with the standards and practices applicable to 
specialists, and that he is not abusing his privileged 
position by acting in a manner which is inconsistent 
with those representations.!9 Among other things, the 
specialist impliedly represents that he will not take 
advantage of his unique position and his customers’ 
ignorance of market conditions’! nor exploit that 
ignorance to extract unreasonable profits.1 


After Fried entered into an agreement with Facet’s presi- 
dent to sell a substantial portion of Facet common stock 
at a future time at a price above the current market, he 
continued to act as a specialist in Facet common stock, 
and he failed to disclose his agreement with Facet to the 
NYSE and the public. He preferred his own interests 
over his customer’s orders and, thereby, acted contrary 





% Specialist Job Description,” (June 3, 1976), pub- 
lished in the New York Stock Exchange, Inc., Annual 
Report of the Quality of Markets Committee 1976; 
(cited hereinafter as the “1976 NYSE Markets Commit- 
tee Report”). See also New York Stock Exchange, Inc. 
Report of the Committee to Study the Stock Allocation 
Systems (January 27, 1976), and “Now About the 
Specialist” published by the NYSE. 


1017 addition, the specialist occupies a position of 
public trust and should act at all times in a manner 
which does not violate that trust. Therefore, it is essen- 
tial that the specialist adhere to the highest standards 
of business and ethical conduct in the performance of 
all aspects of his job.” “Code of Acceptable Business 
Practices for Specialists,” (June 3, 1976) published in 
the 1976 NYSE Markets Committee Report. 


11Charles Hughes & Co. v. Securities Exchange 
Commission 139 F. 2d 434, 437 (2d Cir., 1943), cert. 
denied, 321 U.S. 786 (1944). 


12in the Matter of Duker & Duker, 6 S.E.C. 386, 389 
(December 19, 1939). 


to his duties as a specialist by breaching his duty and 
implied representations to deal fairly with the public in 
accordance with the standards and practices applicable 
to specialists. Accordingly, the Commission finds that 
Fried willfully violated Section 10(b) of the Securities 
Exchange Act of 1934 and Rule 10b-5 promulgated 
thereunder. 


2. The Commission finds that AF&Co.’s and Fried’s 
manipulation of Facet common stock described in the 
foregoing subpart A constituted a willful violation of 
Section 10(b) of the Securities Exchange Act and Rule 
10b-5 promulgated thereunder.13 


C. Violation of Section 11(b) of the Securities 
Exchange Act of 1934 and Rule 11b-1 Promulgated 
Thereunder 


Section 11(b) of the Securities Exchange Act of 1934 and 
Rule 11b-1 promulgated thereunder limits specialists’ 
dealer transactions to those “reasonably necessary. . . 
to maintain a fair and orderly market.”? Although there 
are many regulatory restraints imposed on the market 





13¢rane Co. v. Westinghouse Airbake Co., 419 F.2d 
787, 795 (2d Cir., 1969) cert. denied, 400 U.S. 822 
(1970); Securities and Exchange Commission v. Resch- 
Cassin & Co. Inc., 362 F. Supp. 964, 975 (S.D.N.Y., 
1973); Schaefer v. First National Bank of Lincolnwood, 
363 F. Supp. 1186, 1190 (N.D. lil., 1970). 


14aithough the Securities Acts Amendments of 1975 
(the “1975 Amendments”) deleted the requirement in 
Section 11(b) of the Securities Exchange Act of 1934 
that a specialist’s dealing must be limited to those 
transactions “reasonably necessary to permit him to 
maintain a fair and orderly market,” the legislative 
history of the 1975 Amendments clearly indicates that 
this charge did not reflect a Congressional desire to 
remove existing specialist obligations. The Report of 
the Senate Committee on Banking, Housing and Urban 
Affairs accompanying S.249 (S. Rep. No. 94-75, 94th 
Cong., 1st Sess. (1975)), the bill which became the 
1975 Amendments, stated at page 100 that: 


This change does not reflect a belief on the 
Committee’s part that this present limita- 
tion of specialist dealing is inappropriate. 
The charge is merely intended to provide the 
SEC with greater flexibility in prescribing a 
specialist’s obligations in a national market 
system. ... Under section 11(b), as 
amended, the SEC would retain plenary 
control over all aspects of specialists’ activi- 
ties. 
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which prevent it from operating totally openly and 
freely, a fair market “presumably implies .. . that 
there be no undue advantage or preference among 
participants in the market place; i.e., that there be no 
unnecessary discrimination in opportunity or treatment 
or in access to facilities or information.”'6 a special- 
ist’s transactions “encompass the notion of freedom 
from manipulative and deceptive practices of all 
kinds,”?? provides no particular participant in the 
market with an undue economic advantage over other 
participants. ! Thus, the obligation imposed on 
specialists to limit their transactions to maintain a fair 
market has a broader reach than the prohibition of 
“fraud” and, thereby, imposes stricter standards of 
integrity and performance on specialists. 


After Fried’s agreement to sell Facet common stock at 
$8 per share as discussed above, Fried’s quotations and 
transactions in Facet common stock were designed to 
facilitate the sale of Facet common stock pursuant to 
that agreement. Therefore, the Commission finds that 
AF&Co. and Fried did effect transactions which were 
not reasonably necessary to maintain a fair market and, 
thereby, violated Section 11(b) of the Securities 
Exchange Act of 1934 and Rule 11b-1 thereunder. 


il 
Remedial Sanctions 
Based on the foregoing and after due consideration of 


all the circumstances including the sanctions imposed 
by the NYSE, 19 the Commission has determined that it 





15The concept of fairness is “characterized by frank- 
ness, honesty, impartiality, or candor; open; upright; 
free or based upon that which is free from suspicion or 
bias; equitable; just; affording no undue advantage; 
... Webster’s New International Dictionary of the 
English Language, Second Edition, unabridged, 1958. 


16Special Study, Part 2, 14. 
17Special Study, Part 2, 14. 


181g. at 14; “Specialist Job Description,” (June 3, 1976) 
published in the 1976 NYSE Markets Committee 
Report. 


19The NYSE has simultaneously considered the events 
described in these proceedings. Based on these events 
and an offer of settlement from AF&Co. and Fried, the 
NYSE has found that AF&Co. and Fried engaged in 
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is in the public interest to accept AF&Co.’s and Fried’s 
Offers of Settlement. Accordingly, IT |S ORDERED that 
AF&Co.: 


A. is censured; 


B. shall file promptly with the Commission 
procedures that are reasonably designed to prevent the 
violative conduct alleged in this Order and violative 
conduct of similar purport. AF&Co. shall submit a 
certification to the Commission semi-annually for two 
years from the effective date of this Order that it has 
complied with such procedures; and 


C. shall, within 30 days of the date of this Order, 
appoint an independent trustee who is satisfactory to 
the Commission to administer a trust for the benefit of 
those persons who sold Facet common stock to 
AF&Co., and those persons whose Facet common 
stock was sold by AF&Co. as agent from 3:58 p.m. on 
May 19, 1977 through 10:15 a.m. on May 23, 1977. The 
trustee shall offer each such person whose Facet 
common stock was sold an amount which represents 
the difference between $8 per share and their sale 
price. AF&Co. shall pay $10,350 into such trust, which 
is the sum of such amounts, and shall pay the cost of 
administering such trust. Any funds in such trust 
unclaimed after seven months from the effective date 
of this Order shall be distributed according to a plan 
satisfactory to the Commission. and will :not be 
returned to AF&Co. 


IT IS FURTHER ORDERED that Fried: is suspended 
from association with any national securities 
exchange, broker or dealer registered with the 
Commission for a period of six months effective at the 
opening of business on November 6, 1978,.and Fried 
shall not at any time receive any remuneration. from 
AF&Co. nor share in the profits of AF&Co., directly ar 
indirectly, with respect to the period of such 
suspension. PROVIDED HOWEVER, that five of the six 
months of such suspension shall not be imposed 
unless the Commission institutes an administrative 
proceeding or files an action in a federal district court 
against Fried alleging violations:of the federal 





<a 


conduct inconsistent with just and equitable principles 
of trade and violated Section 10(b) of the Securities 
Exchange Act of 1934 and -Rule: 10b-5: promulgated 
thereunder, and NYSE Rules 104 and 435(3). Pursuant 
thereto, the NYSE has censured AF&Co. ‘and Fried, 
fined AF&Co. $100,000 and Fried $25,000; cancelled 
the specialist registration of AF&Co. in the common 
stock of Facet, and suspended Fried as'a member of 
the NYSE for a period of ‘six months, five months ‘of 
this term remitted in recognition ofthe other sanctions 
imposed by the NYSE and the Commission.: :\): 





securities laws within two years from the effective date 
of said Order, and such action results in findings of 
such violations or the issuance of an injunctive decree. 


IT 1S FURTHER ORDERED that AF&Co. and Fried shall 
not act as a specialist in Facet common stock 
commencing at the opening of business on November 
13, 1978. 


If any provision of the foregoing provisions are not 
complied with by Fried, the Commission will suspend 
Fried from association with any national securities 
exchange, broker or dealer registered with the 
Commission for the remaining five months of the 
originally imposed suspension. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15294/November 3, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-PHLX-78-21 


The Philadelphia Stock Exchange, Inc. (‘“‘PHLX”) sub- 
mitted on October 23, 1978, a proposed rule change 
under Rule 19b-4 to amend PHLX Rule 1049 relating to 
procedures and standards to which member firms must 
adhere in preparing options related advertisements and 
sales literature (“sales communications”), ! as well as, 





1The term “advertisement” is defined to include “any 
material that reaches a mass audience through public 
media such as newspapers, periodicals, magazines, 
radio, television, telephone recording, motion picture 
audio or video device, billboards, signs or through 
letters designed for customer mailing not accompanied 
or preceded by a current prospectus of the Options 
Clearing Corporation.” See proposed Rule 1049 (e)(i). 
The term “sales literature” is defined to include “any 
communication for distribution to customers or the 
public (or which may be made accessible to customers 
or the public) which contains any analysis, report, 
recommendation, opinion, prediction or comment with 
respect to options, underlying securities or market 
conditions, or any seminar text which pertains to 
options and which is communicated to customers or 


where required, obtaining PHLX’s approval of such 
material prior to its use. 


The proposed rule change sets forth general standards 
of truthfulness and good taste in advertising and sales 
literature and establishes uniform standards to be used 
in sales communications in discussions of rates of 
return, annualized returns, recommendations and 
performance figures. It also would require sales 
literature, but not advertisements, to be preceded or 
accompanied by a prospectus of the Options Clearing 
Corporation. Finally, the rule is designed to eliminate 
the need for approval of advertisements by more than 
one exchange 


The Commission has been informed that each of the 
national securities exchanges on which options are 
traded (the “options exchanges”) intends to submit a 
similar proposal ,2 and following Commission approval 
of the proposed rule changes the options exchanges 
intend to jointly publish a booklet, tentatively entitied 
“Guidelines for Options Communications,” to assist 
member firms in maintaining proper standards in the 
preparation of communications with the public. In view 
of this, PHLX has consented to an extension of time for 
Commission action on the proposed rule change refer- 
enced above to permit the Commission to review and 
act upon the related filings of the other options 
exchanges, as well as that of PHLX. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 6, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the pro- 
posed rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 60 days 
from the date of publication in the Federal Register. 
Persons desiring to make written comments should file 
six copies thereof with the Secretary of the Commis- 
sion, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PHLX-78-21. 





the public at seminars, lectures or similar such events, 
or any exchange-produced materials pertaining to 
options.” See proposed Rule 1049 (e)(ii). 


2The American Stock Exchange, Inc. (“Amex”) and the 
Chicago Board Options Exchange, Incorporated 
(“CBOE”) already have submitted similar ruie changes. 
See File No. SR-Amex-78-21 , 43 FR 50512 (October 30, 
1978) and File No. CBOE-78-26, 43 FR 50515 (October 
30, 1978). 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the Commis- 
sion, and of all written communications relating to the 
proposed rule change between the Commission and 
any person, other than those which may be withheld 
from the public in accordance with the provisions of 
U.S.C. § 552, will be available for inspection and copy- 
ing at the Commission’s Public Reference Room, 1100 
L Street, N.W., Washington, D.C. 


Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15295/November 3, 1978 


An order has been issued granting the application sub- 
mitted by American Medical Buildings, Inc. to with- 
draw its common stock ($.10 par value) from listing 
and registration on the Boston Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15296/November 3, 1978 


Orders have been issued granting the applications 
requesting withdrawal of the specified securities of the 
following companies from listing and registration on 
the American Stock Exchange, Inc.: Allegheny 
Airlines, Inc. (common stock, par value $1.00); 
Medenco, Inc. (common stock, $.01 par value) and 
Realty ReFund Trust (Shares of Beneficial Interest). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15297/November 3, 1978 
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‘be available at the principal 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE DEPOSITORY TRUST COMPANY 


(File No. SR-DTC-78-1 4) 


The Depository Trust Company (“DTC”) submitted on 
October 27, 1978, a proposed rule change to expand its 
Conditional Deliver Order (CDO) service by enabling 
participants to conditionally borrow securities to cover 
urgent withdrawals of securities from their DTC 
accounts. 


The foregoing rule change has become effective pur- 
suant to Section 19(b)(3)(A) of the Securities Exchange 
Act of 1934 and Rule 19b-4 thereunder. At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate the 
rule change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 6, 
1978. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-DTC-78-14. , 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 


office of the 


above-mentioned self-regulatory organization. 
For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15298/November 3, 1978 


In the Matter of 





NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-78-48) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 21, 1978, the New York Stock Exchange, 
Inc. (“NYSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which (1) 
rescinds rules requiring minimum time of maturity for 
subordinated loan agreements for the purchase of a 
membership at maturity of the loan; (2) adopts specific 
rule provisions for inclusion in a-b-c agreements; and 
(3) rescinds holders respective financial interests in 
any membership financed by the member organization. 
Any dispute arising in connection with such an a-b-c 
agreement or such a subordinated loan agreement 
shall be arbitrated pursuant to Article Vill of the 
Constitution of the NYSE. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 15175, 
September 19, 1978) and by publication in the Federal 
Register (43 FR 15175, September 29, 1978). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person were con- 
sidered and (with the exception of those statements 
and communications which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. § 
552) were made available to the public at the Commis- 
sion’s Public Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Section 6 and the rules and regulations there- 
under. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15299/November 3, 1978 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th Street and Stock Exchange Place 
Philadelphia, Pa. 19103 


(SR-PHLX-78-17) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 21, 1978, the Philadelphia Stock Exchange, 
Incorporated (““PHLX”) filed with the Commission, pur- 
suant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 
19b-4 thereunder, copies of proposed rule change 
which amended Rule 1014 to provide for an additional 
Commentary. The Commentary provides that the week - 
preceding the expiration date, the bid/ask differential 
of the underlying security, or (2) 1/4 of $1 where the 
premium is less than $1, 3/8 of $1 where the premium 
is less than $3, and 1/2 of $1 where the premium is less 
than $6. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-15114, 
August 31, 1978) and by publication in the Federal 
Register (43 FR 40093, September 8, 1978). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person were 
considered and (with the exception of those state- 
ments or communications which may be withheld from 
the public in accordance with the provisions of 5 
U.S.C. § 552) were made available to the public at the 
Commission’s Public Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges and in particular, the require- 
ments of Section 6 and the rules and regulations there- 
under. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15300/November 6, 1978 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-78-17) 


ORDER APPROVING PROPOSED RULE CHANGE 


On August 21, 1978, the American Stock Exchange, 
inc. (the “Amex”) filed with the Commission, pur- 
suant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 
19b-4 thereunder, copies of a proposed rule change 
which amends Amex Rule 6 to allow members to 
execute off-board agency transactions in listed bonds, 
other than in-house agency cross transactions. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-15126, 
September 1, 1978) and by publication in the Federal 
Register (43 FR 44945, September 29, 1978). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person were 
considered and (with the exception of those state- 
ments or communications which may be withheld from 
the public in accordance with the provisions of 5 
U.S.C. § 552) were made available to the public at the 
Commission’s Public Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to a 
national securities exchange, and in particular, the 
requirements of Section 6, and the rules and regula- 
tions thereunder. The proposed rule change limits 
application of the off-board trading restrictions in 
listed bonds of Amex Rule 6 and thus removes an 
impediment to a free and open market for the trading of 
bonds listed on the Amex. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


110/SEC DOCKET 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15301/November 6, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10468/November 6, 1978 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 647/November 6, 1978 


Administrative Proceeding File No. 3-5478 
In the Matter of 


NATHAN CAMPBELL NAPIER 
(File No. 801-10940) 

P. O. Box 4 

Clarksville, Tennessee 37040 


SOUTHEASTERN ADVISORY SERVICE, INC. 
P. O. Box 4 
Clarksville, Tennesse 37040 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings under the Securities Exchange 
Act of 1934 (“Exchange Act”), Investment Company 
Act of 1940, and Investment Advisers Act of 1940 
(“Advisers Act”),! Nathan Campbell Napier (“Napier”), 
formerly of Atlanta, Georgia, an investment adviser 
registered with the Commission and Southeastern 
Advisory Service, Inc. (“SAS”), a Georgia corporation 
owned by Napier, have failed to answer the Order for 
Proceedings and are therefore in default. 


On the basis of the Order for Proceedings it is found 
that Napier and SAS willfully violated and willfully 
aided and abetted violations of Section 206(1), (2) and 
(4) of the Advisers Act and Rule 206(4)-1(a)(2) and (5) 
thereunder, Section 17(a) of the Securities Act of 1933, 
and Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder; that Napier willfully violated and SAS 
willfully aided and abetted violations of Sections 
203(c), 204, 206(4) and 207 of the Advisers Act and 
Rules 204-1(b) and 206(4)-2(a)(5) thereunder; that 
Napier and SAS willfully violated Sections 204 and 





lin the matter of Thornwell Investment Management, 


Inc., et al. instituted June 19, 1978. Investment 
Advisers Act of 1940 Release No. 632 (June 28, 1978). 





205(1) of the Advisers Act and Rule 204-2(f) there- 
under?; and that it is, in view of the foregoing, in the 
public interest to impose the sanctions specified 
below. 


Accordingly, it is ordered that: 


(1) The registration of Nathan Campbell Napier be and 
hereby is revoked; and 


(2) Nathan Campbell Napier and Southeastern Advisory 
Service, Inc. be and hereby are barred from association 
with any broker or dealer, investment adviser, or 
investment company. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15302/November 6, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 9:45 a.m. (EST) on 
November 6, 1978 and terminating at midnight (EST) 
on November 15, 1978 of the securities of Food Fair, 
Inc. (“Food Fair’), formerly Food Fair Stores, Inc., a 
Pennsylvania corporation with principal executive 
offices located at 3175 John F. Kennedy Boulevard, 
Philadelphia, Pennsylvania 19101. 


The Commission initiated the trading suspension in 
‘Food Fair’s securities because of a) the current 
delinquency of the company in its filing requirements 
under the Exchange Act, in that Food Fair has not filed 
with the Commission its Annual Report on Form 10-K 
for its fiscal year ended July 29, 1978 and the 
uncertainty as. to when the company will be able to file 
that report, resulting in the lack of current adequate 
and accurate.public information about Food Fair's 
operations and financial condition and b) the high 
degree of uncertainty in regard to the petition filed by 


~ (5 





2Rule 6(e) of the Commission’s Rules of Practice 
provide that the allegations in the Order for 
Proceedings may be deemed as true to a defaulting 
respondent.: 


Food Fair in the United States District Court for the 
Southern District of New York on October 2, 1978 for 


protection under Chapter 11 of the Federal Bankruptcy 
Act. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along with 
all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension, no 
quotation may be entered unless and until they have 
strictly complied with all the provisions of said rule. If 
any broker or dealer has any questions as to whether or 
not he has complied with said rule, he should not enter 
any quotation but immediately contact the staff of the 
Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until 
such time as he has familiarized himself with said rule 
and is certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15303/November 6, 1978 


Administrative Proceeding File No. 3-5532 
In the Matter of 
RAYMOND D. RESSIN 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these administrative proceedings under the Securi- 
ties Exchange Act of 19341, Raymond D. Ressin, 
without admitting or denying the allegations of the 
Order for Proceedings, has submitted an offer of 
settlement which the Commission has determined to 
accept. 


On the basis of the Order for Proceedings and the offer 
of settlement it is found: 





linstituted In the Matter of Raymond D. Ressin on 
August 23, 1978. 
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(1) That Raymond D. Ressin, on July 19, 1978, in 
District Court for the City and County of Denver, state 
of Colorado, was convicted of the crime of theft (a 
felony) from Hanifen, Imhoff & Samford, Inc., and; 


(2) That it is in the public interest to impose the 
sanction specified in the offer of settlement. 


Accordingly, IT iS ORDERED that Raymond D. Ressin 
be, and hereby is, barred from association with any 
broker or dealer. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15304/November 6, 1978 


In the Matter of 


PACIFIC STOCK EXCHANGE INCORPORATED 
618 South Spring Street 
Los Angeles, California 90014 


(SR-PSE-78-15) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 23, 1978, the Pacific Stock Exchange Incor- 
porated (“PSE”) filed with the Commission, pursuant 
to Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
amends Rule Vi, Section 11 to provide additional 
exceptions to the restrictions on trading out-of-the- 
money options. The rule change provides an exception 
from such restriction for spread orders in which both 
sides of the spread are not executed simultaneously, 
provided that any subsequent liquidation includes both 
sides. Further, the rule change permits investors to 
purchase out-of-the-money puts provided such 
transaction is offset by a long stock or convertible 
security position. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 15117, August 
31, 1978) and by publication in the Federal Register (43 
FR 40092, September 8, 1978). All written statements 
with respect to the proposed rule change which were 
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filed with the Commission and all written communica- 
tions relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made avail- 
able to the public at the Commission’s Public Reference 
Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to national 
securities exchanges, and in particular, the require- 
ments of Section 6, and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regula- 
tions pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15305/November 7, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1933 
Release No. 5992/November 7, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15306/November 7, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1933 
Release No. 5993/November 7, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15307/November 7, 1978 





The Securites and Exchange Commission has ordered 
public administrative proceedings under the Securities 
Exchange Act of 1934 (“Exchange Act”) involving: 
Arnold & Co., Inc. (“Registrant”), a New Jersey 
registered broker-dealer for which a temporary receiver 
was appointed on July 31, 1978, and Richard J. Arnold 
(“Arnold”), its president, treasurer, director and 
majority shareholder. The proceedings are based upon 
all allegations by the Commission’s staff that: 


(1) Registrant and Arnold willfully violated Section 
10(b) of the Exchange Act and Rule 10b-5 thereunder 
(antifraud provision); and 


(2) Registrant and Arnold, upon their consents, were 
permanently enjoined by a Federal District Court from 
further violations of the net capital, bookkeeping and 
supplemental reporting provisions. 


A hearing will be scheduled by further order to take 
evidence to the staff allegations and to afford the 
respondents an opportunity to offer any defenses 
thereto, for the purpose of determining whether the 
allegations are true, and if so, whether any action of a 
remedial nature should be ordered by the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15308/November 7, 1978 


Administrative Proceeding File No. 3-5548 
In the Matter of 

ESL INCORPORATED 

File No. 81-369 

Application Pursuant to Section 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until November 27, 
1978 to request a hearing on an application filed by ESL 
Incorporated (the ‘“Applicant”), pursuant to Section 
12(h) of the Securities Exchange Act of 1934, for an 
order exempting the Applicant from the provisions of 
Sections 13 and 15(d) of that Act. 


The Applicant was originally organized under the laws 
of the State of California on January 15, 1964. On June 
9, 1978, TRW Incorporated (“TRW”) became the sole 
shareholder of the Applicant when it acquired 100% of 
Applicant’s outstanding equity securities as a result of 
a merger of a wholly-owned subsidiary of TRW with 
and into the Applicant. The merger was voted upon and 
approved by the Applicant’s shareholders at a meeting 


hela’ on June 8, 1978. Upon the terms of the merger, the 
shares of the Applicant’s common stock outstanding 
prior to the merger were each converted into $47.00 
cash. The holders of such shares have no continuing 
intere:st in, or rights as shareholders of, the Applicant, 
TRW or TRW’s subsidiary. 





SECURITIES EXCHANGE ACT OF 1934 
Release INo. 15309/November 7, 1978 


Administrative Proceeding File No. 3-5549 
In the Matter of 
THE SEVEN -UP COMPANY 


NOTICE OF APPLICATION PURSUANT TO SECTION 
12(h) OF THE: SECURITIES EXCHANGE ACT OF 1934 
AND OPPORTUNITY FOR HEARING 


The Securities and Exchange Commission has issued a 
notice giviniy interested persons until November 27, 
1978 to reque2st a hearing on an application by the Seven 
Up Company (“7 Up”) for an order exempting 7 Up from 
filing periodic reports pursuant to Section 15(d) of the 
Securities Ex change Act of 1934. On June 19, 1978, 7 Up 
was merged into a wholly-owned subsidiary of Philip 
Morris Incorporated, which at that time owned approxi- 
mately 97% «f 7 Uj;’s outstanding shares of common 
stock as a result of a tender offer in May and June of 
1978. The remaining public shareholders of 7 Up 
received cash for the,ir shares in the merger. 





SECURITIES EXCHANGE’ ACT OF 1934 
Release No. 15310/Noven 1ber 7, 1978 


Administrative Proceeding File No. 3-5556 

In the Matter of 

CALIFORNIA WINDSOR COA4PANY 

File No. 81-387 

Application Pursuant to $3ectio n 12(h) 

The Securities and Excharige Co. mmission has issued a 
notice giving interested person.s until November 27, 
1978 to request a hearing on a application filed by 
California Windsor Cornpany (the “Applicant’”), 


pursuant to Section 12\'h) of the Securities and 
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Exchange Act of 1934, for an order exempting the 
Applicant from the provisions of Sections 12(g), 1:3 and 
15(d) of that Act. 


On February 21, 1978, pursuant to a Plan of 
Reorganization and Agreement, E. F. Hutton California 
Company, a wholly-owned subsidiary of E. F. Hutton 
Group, Inc. (“Hutton”), acquired the businé2ss and 
substantially all of the assets of California Windsor 
Company, and delivered 961,667 shares of Hutton 
common stock to Applicant. Upon transfer of its assets 
Applicant ceased doing business and cormmenced 
liquidation in accordance with California law. In the 
liquidation the interest of a former shareholder was .88 
share of Hutton common stock for each. share of 
Applicant’s common stock held. The Applicant was 
formally dissolved in August, 1978. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15311/November 7, 1978 


Administrative Proceeding File No. 3-5.5€i9 

In the Matter of 

STP CORPORATION 

Application Pursuant to Section 12.(h) of the 1934 Act. 


The Securities and Exchange Commission has issued a 
notice giving interested person's until November 27, 
1978 to request a hearing on éin application by STP 
Corporation (the “Applicant”’) pursuant to Section 
12(h) of the Securities Exch ange Act of 1934, as 
amended (the “1934 Act”), for; an order exempting the 
Applicant from the provisions; of Sections 13 and 15(d) 
of the 1934 Act. 


On May 11, 1978, Applicant was merged into New STP 
Corporation, a wholly-owrrxed subsidiary of Esmark, 
Inc. As a result of this merger, Applicant became a 
wholly-owned subsidiary of Esmark, Inc. 





SECURITIES EXCHAN'GE A(cT OF 1934 
Release No. 15312/N¢»vember 7, 1978 


Administrative Proce: ading f-ile No. 3-5536 
In the Matter of 


114/SEC DOCKET 


BROWNING 
Application pursuant to Section 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until November 27, 
1978 to request a hearing on an application by 
Browning (the “Applicant”) pursuant to Section 12(h) 
of the Securities Exchange Act of 1934, as amended 
(the “1934 Act”), for an order exempting the Applicant 
from the provisions of Sections 13 and 15(d) of the 
1934 Act. 


On February 28, 1978, the Applicant became a wholly- 
owned subsidiary of, Fabrique National, S. A. Herstal 
and there is no trading in Applicant’s securities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15313/November 7, 1978 


Administrative Proceeding File No. 3-5564 
in the Matter of 

WELLS, RICH, GREENE, INC. 
Application Pursuant to Section 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until November 27, 
1978 to request a hearing on an application of Wells, 
Rich, Greene, Inc., (the “Applicant”) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934 
for an order exempting the Applicant from the reporting 
requirements of Section 13 and 15(d) ofthe 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15314/November 7, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10471/November 7, 1978 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 648/November 7, 1978 


The Securities and Exchange Commission. has 
instituted public administrative. proceedings against 
First State Financial, Inc. (FSFI), Sidney !.. Shupack 
(Shupack), Meyer (Mike) Robinowitz (Robinowitz) and 
Jack W. Warren (Warren), all of Tulsa, Oklahoma, 
pursuant to Sections 15(b) and 19(h) of the Securities 





Exchange Act of 1934, Section 9(b) of the Investment 
Company Act of 1940 and Sections 203(e) and 202(f) of 
the Investment Advisers Act of 1940. 


The order for public administrative proceedings alleges 
that FSFI, a registered broker-dealer and investment 
adviser for First State Capital Fund, Inc. (Fund), 
Shupack, Robinowitz and Warren, in the operation of 
the Fund, violated the antifraud provisions of the 
federal securities laws and violated, or caused to the 
Fund to violate, numerous provisions of the Investment 
Company Act of 1940, including, but not limited to, the 
provisions relating to transactions between affiliated 
persons, deviation from fundamental investment 
policies, approval of investment advisory contracts, 
and proxy solicitations. 


A hearing will be scheduled to take evidence on the 
allegations, to afford the respondents an opportunity 
to offer any defense thereto, and to determine what, if 
any, action of a remedial nature should be ordered by 
the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15315/November 7, 1978 


NOTICE OF FILING OF AMENDED PROPOSED RULE 
CHANGE BY THE MUNICIPAL SECURITIES RULE- 
MAKING BOARD 


File No. SR-MSRB-78-5 


The Municipal Securities Rulemaking Board (the 
“MSRB“) submitted on November 2, 1978, an amended 
proposed rule change under Rule 19b-4. Under the 
amended proposed rule change the standard of care in 
proposed rule G34 concerning product advertising 
would be whether a municipal securities professional 
“knows or has reason to know” that an advertisement 
or similar communication which he publishes or 
causes to be published concerning municipal securi- 
ties is false and misleading. That standard replaces the 
actual knowledge standard which would have been 
applicable under the proposed rule as filed with the 
Commission on February 17, 1978 (Securities 
Exchange Act Release No. 14498). 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
13, 1978. In order to assist the Commission to deter- 
mine whether to approve the amended proposed rule 
change or institute proceedings to determine whether 
the amended proposed rule change should be 
disapproved, interested persons are invited to submit 
written: data, views and arguments concerning the 


submission within 21 days from the date of publication 
in the Federal Register. Persons desiring to make 
written comments should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-MSRB-78-5. 


Copies of the submission and all subsequent amend- 
ments, and copies of all written statements with 
respect to the amended proposed rule change which 
are filed with the Commission and all written 
communications relating to the amended proposed 
rule change between the Commission and any person, 
other than those which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§552, will be available for inspection and copying at the 
Commission’s Public Reference Room, 1100 L Street, 
N.W. Washington, D.C. Copies of the filing and of any 
subsequent amendments will also be available at the 
principal office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15316/November 7, 1978 


NOTICE OF FILING OF AMENDED PROPOSED RULE 
CHANGE BY THE MUNICIPAL SECURITIES RULE- 
MAKING BOARD 


File No. SR-MSRB-78-8 


The Municipal Securities Rulemaking Board (the 
“MSRB“) submitted cn November 1, 1978, an amended 
proposed rule change under Rule 19b-4 to remove the 


‘provision in proposed MSRB rule G-35, the MSRB’s 


proposed arbitration code, requiring a unanimous vote 
or an arbitration panel’s referral of a matter to an appro- 
priate regulatory authority or organization. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
13, 1978. In order to assist the Commission to deter- 
mine whether to approve the amended proposed rule 
change or to institute proceedings to determine 
whether the amended proposed rule change should be 
disapproved, interested persons are invited to submit 
written data, views, and arguments concerning the 
submission within 15 days from the date of publication 
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in the Federal Register. Persons desiring to make 
written comments should file six copies thereof with 
the Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made to 
File No. SR-MSRB-78-8. 


Copies of the submission, all subsequent amend- 
ments, and all written statements with respect to the 
amended proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the amended proposed rule change between 
the Commission and any person, other than those 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552, will be available 
for inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organiza- 
tion. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20761/November 3, 1978 


In the Matter of 


THE CONNECTICUT LIGHT AND POWER COMPANY 
Selden Street 
Berlin, Connecticut 06037 


THE HARTFORD ELECTRIC LIGHT COMPANY 
Selden Street 
Berlin, Connecticut 06037 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


(70-6223) 


NOTICE OF A PROPOSAL TO CONTINUE CURRENT 
AUTHORIZATIONS TO INCUR SHORT-TERM UN- 
SECURED INDEBTEDNESS; ORDER AUTHORIZING 
SOLICITATION OF STOCKHOLDERS’ CONSENT 
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NOTICE IS HEREBY GIVEN that The Connecticut 
Light & Power Company (“CL&P”), The Hartford 
Electric Light Company (“HELCO”), and Western 
Massachusetts Electric Company (“WMECO”), electric 
utility subsidiaries of Northeast Utilities (“Northeast”), 
a registered holding company, have filed a declaration 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6(a), 7, and 12(e) of the Act and Rule 62 and 
65 thereunder as applicable to the proposed 
transactions. All interested persons are referred to the 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


The charters of CL&P and HELCO each provide for a 
class of preferred stock which may be issued from time 
to time in series, at such times and on such terms as 
their respective boards of directors determine. As of 
November 1, 1978, CL&P’s charter authorizes 6,000,000 
shares of such preferred stock with a par value of $50 
per share of which 3,900,000 shares are outstanding. 
HELCO’s charter authorizes 3,000,000 shares at a par 
value of $50 per share, of which 1,824,000 shares are 
outstanding, and WMECO’s By-laws authorize 350,000 
shares at a par value of $100 per share, of which 350,000 
shares are outstanding. 


The terms of the preferred stock of CL&P, HELCO and 
WMECO provide that the amount of unsecured 
indebtedness of each company having maturities of 
less than ten years which may be issued or assumed 
shall not exceed 10% of the sum of the principal 
amount of all bonds and other secured indebtedness 
and the capital stock, premium and surplus of the 
companies, and that all unsecured indebtedness 
issued or assumed shall not exceed 20% of such sum. 
Nevertheless, in 1971, and 1973, the companies each 
obtained the consent of a majority of their respective 
preferred stockholders to exceed the aforementioned 
10% limitation, but not the aforementioned 20% 
limitation, provided that such excess. short-term 
indebtedness be issued or assumed prior to February 
10, 1979, and mature by February 10, 1980, in the case 
of WMECO, and be issued or assumed prior to March 
31, 1979, and mature by March 31, 1980, in the case of 
CL&P and HELCO. (HCAR Nos. 16993 and 18213 
(WMECO), 17077 and 18213 (CL&P), and 17073 and 
18213 (HELCO)). 


CL&P, HELCO, and WEMCO now propose to continue 
their current authorization for a further five year period, 
subject to approval of their respective preferred stock- 
holders, to issue or assume short-term unsecured 
indebtedness in excess of the 10% _ limitations 
provided: (i) such indebtednes is issued or assumed 
on or prior to March 31, 1984, in the case of CL&P and 
HELCO, and February 10, 1984, in the case of WMECO; 
(ii) such indebtedness shall have a maturity not later 
than March 31, 1985, in the case of CL&P and HELCO, 
and February 10, 1985, in the case of WEMCO; and, (iii) 





the 20% limitation on all unsecured indebtedness of 
each company shall remain in effect. The declaration 
states that the principal reason underlying the request 
to continue such authorization is to assist the three 
companies in the timing and planning of long-term 
financing, and that greater availability of short-term 
financing will permit the declarants more time and 
flexibility in meeting the coverage requirements of their 
respective mortgage indentures and preferred stock 
provisions. 


CL&P, HELCO and WMECO further propose to solicit 
the proxies from their respective preferred stock- 
holders to be used at special meetings to be held on 
December 15, 1978, for the purpose of obtaining share- 
holder approval for the foregoing proposals. No 
proxies will be solicted from Northeast, the sole 
common stockholder of each of the companies. 
Approval of the proposals with respect to the 
short-term unsecured debt limitation requires the 
affirmative vote of a majority of the total number of 
outstanding shares of each company’s respective 
preferred stocks voting as a class. The Certificates of 
Incorporation of CL&P and HELCO each further provide 
that if one third of the outstanding preferred stock of 
the company votes against such proposal, it will not be 
adopted. In connection with the solicitation of share- 
holder consent, CL&P, HELCO and WMECO have filed 
the relevant proxy materials with the Commission and 
request accelerated Commission action thereon 
pursuant to Rule 62. 


The fees, commissions and expenses incurred or to be 
incurred in connection with the proposed transactions 
are estimated at $11,167, $8,667, and $7,666 for CL&P, 
HELCO and WMECO, respectively. It is stated that no 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 1, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of this interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarants at the above-stated address, and proof 
of service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the declaration, as filed or as it 
may be amended, may be granted effective as provided 
in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 


20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


It appearing to the Commission that the declaration, 
insofar as it proposes the solicitation of the consents 
of the CL&P, HELCO and WMECO preferred stock- 
holders, should be permitted to become effective forth- 
with pursuant to Rule 62: 


IT IS ORDERED that the declaration regarding the 
proposed solicitation of the consents of CL&P, HELCO 
and WMECO preferred stockholders be, and it hereby 
is, permitted to become effective forthwith pursuant to 
Rule 62 and subject to the terms and conditions 
prescribed in Rule 24 under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20762/November 6, 1978 


In the Matter of 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


(70-6207) 


ORDER AUTHORIZING SETTLEMENT AGREEMENT 
INVOLVING SUBSIDIARY’S RECEIPT OF INTEREST IN 
A TRUST HOLDING SECURITIES 


Central Power and Light Company (“CPL”), an electric 
utility subsidiary of Central and South West 
Corporation, a registered holding company, has filed 
with this Commission an application pursuant to 
Sections 9(a) and 10 of the Public Utility Holding 
Company Act of 1935 (“Act”) concerning the following 
proposed transaction. 


CPL seeks authority to enter into a_ settlement 
agreement in its suit against Coastal States Gas 
Producing Company (“Producing”). Such settlement, 
which is further described below, involves CPL’s 
acquisition of a security and of an option on coal 
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properties, both of which acquisitions are subject to 
the approval of this Commission. 


in 1974 CPL sued Producing, a subsidiary of Coastal 
States Gas Corporation (“Coastal”), alleging con- 
tractual violaions by Producing and its subsidiary, 
Lo-Vaca Gathering Company (‘‘Lo-Vaca’’), CPL’s 
principal gas supplier, and seeking damages of 
$625,000,000. Some 400 other customers of Lo-Vaca 
and Producing filed claims against them, mainly in the 
200th Judicial District Court of Travis County, Texas 
(“District Court”). On December 12, 1977, the Railroad 
Commission of Texas (“Railroad Commission”), which 
has jurisdiction over rates charged for intrastate sales 
of natural gas, ordered refunds to customers of 
Lo-Vaca and Producing of about $1,600,000,000. On 
March 10, 1978, the Railroad Commission granted a 
rehearing with respect to its December 12 order and on 
August 7, 1978, determined that the proposed 
settlement agreement, tentatively agreed to by 
customers representing over 90% of Lo-Vaca’s 1975 
sales volume, was a viable alternative to its December 
12 order. 


Under the settlement agreement CPL will receive as 
consideration for its dismissal of the 1974 suit and its 
release of any liability of Producing and Lo-Vaca under 
it, an approximate 9.7% interest in the Settlement 
Trust and an approximate 10.6% interest in the gas 
search program described below. 


The settlement agreement provides that Producing will 
be reorganized and renamed Valero Energy Corporation 
(“Valero”), all of whose common stock will be initially 
held by Coastal but which will be distributed as a 
dividend to the holders of Coastal common stock. 
Most of the Texas gas pipeline assets currently owned 
by Producing and its subsidiaries, including Lo-Vaca, 
will be owned by Valero. In addition certain lignite 
properties owned by Coastal, located in the Texas 
counties of Bastrop, Fayette and Washington, will be 
sold by Coastal at book value to a newly-created sub- 
sidiary of Valero. CPL and three other settling 
customers (the city of Austin, Texas, the Lower 
Colorado River Authority and the City Public Service 
Board of San Antonio, Texas) will have a two year 
option to purchase such properties at net book value. 
Exercise of such option by CPL will require separate 
authorization from this Commission. 


A banking corporation appointed by the District Court 
will administer the Settlement Trust, to be established 
pursuant to the settlement agreement, for the benefit 
of all settling customers of Lo-Vaca and Producing. 
There will be transferred to the Settlement Trustee the 
following securities, which will constitute the corpus 
of the Settlement Trust: (1) approximately 1,196,218 
shares of Coastal common stock; (2) 13.4% of the out- 
standing common stock of Valero; (3) 1,150,000 shares 
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of Valero’s $8.50 cumulative preferred stock, series A 
($115,000,000 aggregate liquidation value); and (4) a 
promissory note of Valero in the amount of $8,000,000 
due in one year. The Settlement Trustee is required to 
use its best efforts to sell the trust securities by public 
or private sale for cash within seven years, and 
distribute the net proceeds from such sales to the 
settling customers on a pro-rata basis. The settling 
customers have no right to control the sales of or to 
vote the securities in the trust. 


The settlement agreement also provides that Coastal 
will enter into a gas search agreement to find and 
develop reserves which will be sold by Coastal at 
current prices to Lo-Vaca customers. Coastal will be 
entitled to fixed prices for the natural gas sold and any 
difference between the fixed prices in the gas search 
agreement and the then current market price will be 
paid to the Settlement Trustee for distribution to the 
settling customers. Coastal’s obligation is to expend a 
minimum of $180,000,000 and a maximum of 
$240,000,000, over a period not longer than 15 years, 
upon such program. Coastal will issue note obligations 
to the Settlement Trustee subject to payment in the 
event the necessary expenditures are not made in the 
amount or in the periods required by the gas search 
agreement. 


The settlement agreement is subject to the favorable 
resolution of certain federal tax questions, certain 
questions under the Securities Act of 1933, approval by 
customers representing at least 90% of the gas sales 
volume of Lo Vaca in 1975, approval by certain 
creditors of Coastal and Producing, the approval of the 
District Court and the meeting of ~certain other 
conditions. 


CPL proposes to account for the settlement by debiting 
Account No. 124, Other Investments—Investments.in 
Lo-Vaca Settlement Trust, and crediting Account No. 
253, Other Deferred Credits— Deferred Credits Lo-Vaca 
Settlement Trust, for the estimated value of CPL's 
interest in the securities to be issued to the Settlement 
Trust. As funds are distributed by the Settlement 
Trustee, CPL will credit such amounts to its invest- 
ment and write off a like amount from other deferred 
credits to fuel expense, thus passing such benefits to 
its customers through its fuel expense, thus passing 
such benefits to its customers through its fuel adjust- 
ment clause. Proceeds received from the Settlement 
Trustee as a result of the gas search program will be 
credited to fuel expense as received and thus passed 
through to customers through the fuel adjustment 
clause. 


The fees and expenses to be incurred by CPL in 
connection with the proposed transaction are 
estimated at $7,000, including legal fees of $4,000. The 
Railroad Commission of Texas has authorized the pro- 





posed transaction. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20723), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules, 
thereunder are satisfied and that no adverse findingss 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumer's 
that said application be granted: 


IT IS ORDERED, pursuant to the applicable provisicins 
of the Act and rules thereunder, that said application 
be, and it hereby is, granted, subject to the terms and 
conditions prescribed in Rule 24 promulgated unider 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmoris 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20763/November 6, 1978 


In the Matter of 

P ii it 

CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


(70-5769) 


ORDER AUTHORIZING INCREASE IN FUEL EXPLO- 
RATION AND DEVELOPMENT BUDGET 


Central Power and Light Company (“CPL”), an electric 
utility subsidiary of Central and South West Corpora- 
tion (“CSW”), a registered holding company, has filed 
with' this Commission a post-effective amendment to 
its application previously: filed and. amended in this 
matter pursuant to Sections 9(a) and 10 of the Public 
Utility: Holding Company. Act of 1935 (“Act”) con- 
cerning the following proposed transaction. 


By order dated December 29, 1977 (HCAR No. 20352), 
CPL was authorized to expend up to $8,192,000 for the 
year ending December 31, 1978, for fuel exploration 
and development activities. Approximately $3,036,000 


of such amount represented budgeted expenditures for 
oil and gas ventures to be conducted in south Texas, 
and $5,156,000 represented budget expenditures for 
coal, lignite and uranium reserves, all of which are 
conducted in joint ventures with other CSW utility sub- 
sidiaries. 


By post-effective amendment CPL requests an increase 
in its budget authorization from $8,192,000 to 
$9,192,000 for the year ending December 31, 1978. CPL 
estimates the additional $1,000,000 of expenditures 
will be required beyond the $3,036,000 tentatively 
allocated for oil and gas exploration and development 
in 1978, for previously nonbudgeted expenditures 
described below. 


Approximately $713,500 of nonbudgeted expenditures 
will be required for the drilling ($612,000) and, if 
drilling is successful, the compietion ($101,500) of a 
12,000 foot test well on state tract 125 in the Bartell’s 
Pass area of Arkansas County, Texas. It is stated that 
drilling on such site was originally scheduled for 
January 1979, but has become possible earlier since a 
drilling rig has recently become available. Approxi- 
mately $700,500 of nonbudgeted expenditures will also 
be required for the drilling ($488,500) and completion 
($212,000) of an 11,000-foot test well on a tract on the 
Morales Prospect in Starr County, Texas. Recent 
acquisitions by CPL in this area include leases which 
begin to expire at the end of 1978. CPL states that such 
lease expirations would deny it a coherent tract upon 
which to conduct exploration and development 
activities and seriously impair its ability to assemble 
similar tracts in the future. Expenditures for this drilling 
were not included in the 1978 budget because lease 
acquisitions on this prospect were not expected ‘to be 
completed in time for drilling to commence in 1978. 


CPL estimates that $500,000 of the $1,414,000 
additional expenditures described above could be 
absorbed by the unexpended portions of the tentative 
allocation for oil and gas in its currently authorized fuel 
budget. CPL requests an additional $1,000,000 authori- 
zation to cover the $914,000 additional expenditures 
which cannot be absorbed in the budget and allow a 
small margin for possible additional lease acqui- 
sitions. CPL states that it had spent $2,025,124.72, or 
approximately 67% of the $3,036,000 tentative 
allocation for such activities, for oil and gas explora- 
tion and development from January 1, 1978, through 
August 31, 1978. 


The additional fees and expenses to be incurred in 
connection with the proposed transaction are 
estimated at $1,000. No state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said post-effective amend- 
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ments to the application has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20722), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the 
applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended by said post-effective amendment, be, and 
it hereby is, granted, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT 1S FURTHER ORDERED, that CPL shall not, without 
further order, make additional oil and gas lease 
acquisitions in excess of $100,000 during 1978. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20764/November 7, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5993/November 7, 1978 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20765/November 7, 1978 


In the Matter of 

NEW ENGLAND POWER COMPANY 
NEW ENGLAND ELECTRIC SYSTEM 
20 Turnpike Road 

Westborough, Massachusetts 05181 
(70-6218) 
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NOTICE OF PROPOSED CAPITAL CONTRIBUTION BY 
HOLDING COMPANY TO SUBSIDIARY 


NOTICE IS HEREBY GIVEN that New England Electric 
System (“NEES”), a registered holding company, and 
its electric utility subsidiary company, New England 
Power Company (“NEPCO”), have filed with this 
Commission an application-declaration pursuant to th 
Public Utility Holding Company Act of 1935 (“Act”), 
clesignating Sections 9(a), 10 and 12 of the Act and 
F'ules 42(a) and 45 promulgated thereunder as appli- 
cable to the proposed transaction. All interested 
persons are referred to the application-declaration, 
whiich is summarized below, for a complete statement 
of the proposed transaction. 


NEIES proposes to make a capital contribution to 
NEF?CO of $30,000,000. NEPCO will use such contri- 
bution to repay $30,000,000 of short-term indebtedness 
held by NEES. As of August 31, 1978, NEPCO has 
$9,200,000 of short-term indebtedness outstanding 
and it is anticipated that such indebtedness will 
aggregate $40,000,000 at the time of the proposed 
capital contribution. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at $2,500, 
including $500 of incidental services to be performed at 
cost, by New England Power Service Company, an 
affiliate of NEES. It is stated that no state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed trans- 
action. 


NOTIC= IS FURTHER GIVEN that any interested 
person may, not later than December 4, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the applicants-declarants at the above stated address 
and proof of service (by affidavit or, in case of an 
attorney-at-law, by certificate) should be filed with the 
request. At any time after said date, the application- 
declaration, as filed or as it may be amended, may be 
granted and permitted to become effective as provided 
in Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or taxe such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 





the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20766/November 7, 1978 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
20 Turnpike Road 
Westborough, Massachusetts 01581 


(70-5750) 


NOTICE OF PROPOSED EXTENSION OF BANK 
BORROWING BY HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that New England Electric 
System (“NEES”), a registered holding company, has 
filed with this Commission a post-effective amend- 
ment to its declaration previously filed and amended in 
this matter, pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a) and 7 of the Act and Rule 50(a)(2) promulgated 
thereunder as applicable to the proposed transaction. 
All interested persons are referred to the declaration as 
further amended by said post-effective amendment, 
which is summarized below, for a complete statement 
of the proposed transaction. 


By order dated December 1, 1975 (HCAR No. 19272), 
issued in this proceeding, NEES was authorized to 
issue or renew notes of a maturity less than one year 
evidencing short-term bank borrowings provided that 
the aggregate principal amount of such notes out- 
standing at any one time would not exceed 
$25,000,000. 


By supplemental order dated May 23, 1977 (HCAR No. 
20047), issued in this proceeding, NEES’s borrowing 
authority was extended until December 31, 1978 and 
the authorized amount of borrowing was increased 
from $25,000,000 to $52,500,000 subject to certain 
conditions stated in the order. 


By post-effective amendment filed in this proceeding it 
is now proposed that the borrowing authority of NEES 
be extended until December 31, 1979, and that it be 


permitted to issue short-term notes to banks up to a 
maximum aggregate amount outstanding at any time 
not to exceed $25,000,000. 


Although no formal commitments have been made, 
NEES expects such borrowings will be effected from 
among the following banks: 


Bank of America, North America Division 
New York, N.Y. 

Brown Brothers, Harriman and Company, 
Boston, Massachusetts 

Continental Illinois National Bank and 
Trust Company, Chicago, Illinois 

Chase Manhattan Bank, N.A., New York, 
N.Y. 

Chemical Bank, New York, N.Y. 

Citibank, N.A., New York, N.Y. 

Irving Trust Company, New York, N.Y. 

Manufacturers Hanover Trust, New York, 
N.Y. 

Morgan Guaranty Trust Company, 
New York, N.Y. 

The First National Bank of Chicago, 
Chicago, Illinois 


$ 500,000 
500,000 
4,500,000 
4,500,000 
500,000 
4,500,000 
4,500,000 
500,000 


4,500,000 


500,000 


$25,000,000 


**The amounts that NEES may borrow from a 
particular bank, may be increased or decreased, but at 
no time will the aggregate amount of short-term 
borrowings from all banks exceed the authorization 
requested. 


NEES expects to make a capital contribution to its sub- 
sidiary, New England Power Company (“NEP”), in 
December 1978 in the amount of $30 million. This 
transaction is the subject of a separate filing with the 
Commission. Another subsidiary, New England Energy 
Incorporated (“NEEI”), is completing arrangements for 
a bank credit agreement under which it proposes to 
borrow approximately $25 million in the fourth quarter 
of 1978, and use the proceeds to pay subordinated 
notes outstanding to NEES. This transaction by NEEI 
will likewise be the subject of a further filing with the 
Commission. The extension of NEES’s authority to 
borrow from banks is requested in order to assure that 
NEES will be in a position (1) to make the capital 
contribution to NEP; and (2) to continue to make loans 
to NEEI in furtherance of its exploration for and 
development and production of fuel for use in System 
companies, on a timely basis in the event that consum- 
mation of NEEI’s bank financing should be delayed. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 4, 1978, request 
in writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said declaration, 
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as further amended by said post-effective amendment, 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney-at-law, by 
certificate) should be filed with the request. At any 
time after said date, the declaration, as further 
amended by said post-effective amendment, or as it 
may be further amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20767/November 7, 1978 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-6039) 


SUPPLEMENTAL ORDER AUTHORIZING REVISED 
CREDIT ARRANGEMENTS FOR ITS SHORT-TERM 
NOTES 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary company of American 
Electric Power Company, Inc., a registered holding 
company, has filed with this Commission a post- 
effective amendment to its application pursuant to 
Section 6(b) of the Public Utility Holding Company Act 
of 1935 (“Act”) and Rules 50(a)(2) and 50(a)(5) promul- 
gated thereunder concerning the following proposed 
transaction. 
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By order dated September 30, 1977 (HCAR No. 20191), 
Appalachian was authorized to issue and sell short- 
term notes and commercial paper through December 
31, 1978, in an aggregate amount not to exceed 
$175,000,000 outstanding at any one time, such 
indebtedness to mature not later than June 30, 1979. 


By order dated September 8, 1978 (HCAR No. 20702), 
Appalachian was authorized to increase their maximum 
amount of short-term indebtedness to $200,000,000 
outstanding at any one time and to revise credit 
arrangements, as it had negotiated, for its short-term 
borrowings. 


By post-effective amendment Appalachian now seeks 
to further amend its application by (1) adding the 
following banks to those who are extending lines of 
credit to Appalachian: Salem Bank and Trust 
Company, Salem, Virginia, line of credit $100,000; 
First National Bank, Bluefield, Virginia, line of credit 
$600,000; (2) by increasing their lines of credit avail- 
able from the following banks: Colonial American 
National Bank, Roanoke, Virginia from $1,500,000 to 
$1,800,000; Irving Trust Company, New York, N.Y., 
from $7,000,000 to $25,000,000; Mellon National Bank 
and Trust Company, from $6,000,000 to $9,000,000. 


No state commission and no federal commission, 
other than this Commission has jurisdiction over the 
proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that the application, as further amended by 
said post-effective amendment, be granted: 


IT iS ORDERED, pursuant to the applicable standards 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act, except that certificates 
thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20768/November 7, 1978 





In the Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N.W. 
Atlanta, Georgia 30303 


(70-6210) 


ORDER AUTHORIZING A PROPOSAL TO LEASE 
HOPPER CARS 


Georgia Power Company (“Georgia”), an electric utility 
subsidiary of The Southern Company, a registered 
holding company, has filed an application and an 
amendment thereto with this Commission pursuant to 
Sections 9(a) and 10 of the Public Utility Holding 
Company Act (“Act”) and Rule 23 promulgated there- 
under regarding the following proposed transaction. 


Georgia proposes to enter into a lease arrangement 
(“Lease”) with GATX/G.P. Leasing Corp. (“Lessor”) 
with respect to 150 Ortner Rapid Discharge Open-Top 
Hopper Cars (“cars”). The cars are currently on order 
from the Ortner Freight Company (“Ortner’) at a 
quoted price of $37,000.00 per car (Lessor’s total pur- 
chase price is $15,550,000). Delivery of the cars to 
Georgia is scheduled to commence on November 13, 
1978, at a rate of 15 cars per week. Under the terms of 
the arrangement with Lessor, Georgia will be treated as 
the purchaser of “new Section 38 property” pursuant to 
1.R.C. Section 48(d) in order that the investment tax 
credit be available to Georgia. 


The terms of the lease provide, among other things, 
that the cars will be divided into two groups, Group A 
to include those cars delivered on or before December 
31, 1978 (approximately 88 to. 94 cars), and Group B to 
include those cars delivered between January 1, 1979, 
and April 1, 1979, (approximately 56 to 62 cars); that 
Georgia will make’ semi-annual rental payments for 
each group at a rate estimated to be between 5.1% and 
5.6% of the Lessor’s purchase price, stated above, 
such rental rate being subject to certain enumerated 
“financial variables; that Lessor will enter into a car 
service agreement and will maintain or cause to be 
maintained the cars at the rate of cost plus 15% if 
maintenance work is performed by Lessor and cost 
plus 5% for maintenance performed elsewhere; that 
the Lease will be a net financial lease, with all fixed 
expenses, other than Lessor’s net income taxes, to be 
paid by Georgia; and that Georgia may, with at least 
120 days prior written notice, renew such Lease for all 
of the Equipment for its then Fair Rental Value. 
Georgia contemplates utilizing all of the cars for its 
own purposes throughout the Lease term; in the event, 
however, any of the cars are subleased, Georgia would 
account for the proceeds therefrom by crediting FERC 
Account 151, such account previously having been 
properly charged with the Lease expense. 


Georgia states that neither Ortner nor Lessor is affili- 
ated with Georgia and that the terms of the Lease, 


negotiated at arm’s-length, are competitive with the 
terms which would otherwise be available in the 
market. Georgia currently leases 874 other coal cars 
under a similar lease with Lessor. Georgia believes that 
the terms of the Lease are fair and reasonable and that 
it is in the best interests of Georgia’s investors and 
consumers. Georgia further states that Lessor is a 
large company with considerable experience and 
expertise in leasing and maintaining coal cars, and 
that Lessor’s particular combination of qualifications 
is a unique and necessary feature in Lessor’s 
obligations to maintain Georgia’s coal cars. 


The fees, commission, and expenses to be incurred in 
connection with the proposed transaction are 
estimated at $45,000, consisting of the $2,000 filing fee 
for the U-1, a $35,000 fee of Troutman, Sanders, 
Lockerman & Ashmore, a $7,000 fee for services of 
Southern Company Services, Inc., and miscellaneous 
expenses of $1,000. Georgia made application to the 
Georgia Public Service Commission (“GPSC”) for 
approval of the proposed transaction, which 
application was approved by GPSC on November 7, 
1978. No state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice as of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20721), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application 
as amended, be, and it hereby is, granted effective 
forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 517/November 7, 1978 
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SEE 


SECURITIES ACT OF 1933 
Release No. 5993/November 7, 1978 





TRUST INDENTURE ACT OF 1939 
Release No. 518/November 7, 1978 


The Securities and Exchange Commission has issued a 
notice giving interested persons until November 25, 
1978 to request a hearing on an application by The 
Northern Trust Company pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 
declaring that the trusteeship of that Bank under two 
equipment trust indentures is not so likely to involve a 
material conflict of interest as to make it necessary to 
disqualify The Northern Trust Company from acting as 
trustee. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10467/November 3, 1978 


In the Matter of 


DREYFUS LIQUID ASSETS, INC. 
767 Fifth Avenue 
New York, New York 10022 


(812-4384) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM RULES 2a-4 AND 22c-1 THERE- 
UNDER 


NOTICE IS HEREBY GIVEN that Dreyfus Liquid 
Assets, Inc. (“Applicant”), a no-load, open-end 
diversified management investment company regis- 
tered under the Investment Company Act of 1940 
(“Act”), filed an application on October 19, 1978, and 
amendments thereto on October 31, 1978, and 
November 3, 1978, pursuant to Section 6(c) of the Act 
for an order of the Commission exempting Applicant 
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from the provisions of Rules 2a-4 and 22c-1 thereunder 
to the extent necessary to permit Applicant to compute 
its price per share for the purposes of sales and 
redemptions of its shares, to the nearest one cent ona 
share value of one dollar. In all other respects, port- 
folio securities held by the Applicant will be valued in 
accordance with the views set forth in Investment 
Company Act Release No. 9786 (May 31, 1977) 
(“IC-9786”). All interested persons are referred to the 
application on file with the Commission for a 
statement of representations contained therein, which 
are summarized below. 


Applicant states that it is a “money market” fund 
whose investment policy is to maximize current 
income consistent with preservation of capital. The 
application states that its portfolio may be invested in 
a variety of money market instruments, including U.S. 
Government Securities, domestic bank certificates of 
deposit, and other money market instruments maturing 
in one year or less. Applicant asserts that since its 
inception in 1974, its portfolio has been invested 
largely in certificates of deposit of banks which are 
among the 100 largest commercial banks in the United 
States. 


Applicant states that it has a fundamental investment 
policy limiting investments to instruments having a 
remaining maturity of one year or less. Applicant 
states that it values its portfolio at market and asserts 
that because of the short maturities of its portfolio, its 
net asset value per share has varied between $9.94 and 
$10.64 per share from its inception on February 28, 
1974. Applicant states that it is proposed that 
Applicant split its common stock on a basis of 
approximately 10 new shares for each old share out- 
standing, so that after the split, each new share will 
have a net asset value of exactly $1.00. Applicant 
asserts that it expects that as a result of rounding the 
net asset value per share to the nearest $.01 on a $1.00 
price, Applicant’s price per share for the purpose of 
sales and redemptions should remain at $1.00. 


Applicant states that its Board of Directors believes 
that this proposal will benefit Applicant and its share- 
holders. Applicant, designed as an investment vehicle 
for institutional and individual investors who seek 
liquidity for their investment, has as its investment 
objective the maximization of current income consis- 
tent with the preservation of capital. These investors, 
Applicant asserts, want the daily income dividends 
declared by Applicant to reflect income as earned, and 
the sales and redemption price not to change. 
Applicant represents that its Board of Directors has 
therefore reached the conclusion that stability of 
capital and a steady flow of investment income would 
be of benefit to existing shareholders and a helpful tool 
in attracting potential investors to Applicant. Applicant 
asserts that investors would have the convenience of 





being able to determine the value of their holdings 
simply by knowing the number of shares they own. 
Also, the task of maintaining an investment record 
would be made easier for Applicant’s shareholders. 
Applicant also states that this proposal is expected to 
avoid the periodic $.01 changes in Applicant’s net 
asset value per share as a result of which investors 
have realized nominal capital gains and losses upon 
redemption. 


Rule 22c-1 adopted under the Act provides, in part, that 
no registered investment company issuing any redeem- 
able security shall sell, redeem or repurchase any 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for redemption 
or of an order to purchase or sell such security. Rule 
2a-4 adopted under the Act provides, as here relevant, 
that the “current net asset value” of a redeemable 
security issued by a registered investment company 
used in computing its price for the purposes of distri- 
bution and redemption shall be determined with 
reference to current market value for portfolio 
securities with respect to which market quotations are 
readily available and for other securities and assets fair 
value as determined in good faith by the board of 
directors of the registered company. In IC-9786 the 
Commission issued an interpretation of Rule 2a-4 
expressing its view that it was inconsistent with Rule 
2a-4 for certain money market funds to “round off” 
calculations of their net asset value per share to the 
nearest one cent on a share value of $1.00, because 
such a calculation might have that effect of masking 
the impact of changing values of portfolio securities 
and therefore might not “reflect” its portfolio valuation 
as required by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 


Commission may, upon application, exempt any 
person, security or transaction or any class or classes 
of persons, securities or transactions, from any pro- 
vision or provisions of the Act and rules thereunder, if 
and to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicant submits that the requested exemptions are 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Applicant asserts that a substantial number of money 
market funds now offer the public a $1.00 price for their 
shares. Applicant represents that, to the extent 
necessary, the Applicant’s Board of Directors will 
consider the advisability of temporarily suspending 
payment of dividends, or making a capital gains distri- 
bution, to maintain a $1.00 price per share, if the net 


$ 


asset value per share declines to a value below $.997 or 
rises to a value of above $1.003, respectively. Applicant 
States that in order to attempt to assure the stability of 
Applicant’s price it will also adhere to the following 
conditions: 


1. Applicant’s Board of Directors, in 
supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s invest- 
ment adviser, undertakes—as a particular 
responsibility within its overall duty of care 
owed to the shareholders of Applicant—to 
assure to the extent reasonably practicable, 
taking into account current market 
conditions affecting Applicant’s investment 
objectives, that Applicant’s price per share 
as computed for the purpose of sales and 
redemptions, rounded to the nearest cent, 
will not deviate from one dollar. 


2. Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable price per 
share. Applicant will not purchase a 
portfolio security with a remaining maturity 
of greater than one year, nor will it maintain 
a dollar-weighted average portfolio maturity 
in excess of 120 days. 


3. Applicant will invest in a portfolio of 
money market instruments consisting 
exclusively of marketable securities issued 
or guaranteed by the Government of the 
United States or its agencies or instru- 
mentalities (whether or not subject to 
repurchase agreements), domestic bank 
certificates of deposit, bankers’ accept- 
ances and high grade commercial paper. 
Investments in bank certificates of deposit 
and bankers’ acceptances are limited to 
domestic banks having total assets in 
excess of one billion dollars. Applicant will 
enter into repurchase agreements only with 
banks which are subject to regulation by the 
U.S. Government and with respect to 
securities of the U.S. Government or its 
agencies. The commercial paper purchased 
by Applicant will consist only of direct 
obligations (i) rated Prime-1 by Moody’s 
Investors Service, Inc. or A-1 by Standard & 
Poor’s Corporation, or (ii) issued by 
companies having an outstanding un- 
secured debt issue currently rated Aa or 
better by Moody’s Investors Service, Inc. or 
AA or better by Standard & Poor’s 
Corporation. 
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NOTICE iS FURTHER GIVEN that any interested 
person may, not later than November 28, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for hearing on the matter accompanied by a statement 
as to the nature of his interest, the reason for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be noti- 
fied if the Commission shall order a hearing thereon. 
Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request shall 
be served personally or by mail upon Applicant(s) at 
the address(es) stated above. Proof of such service (by 
affidavit, or in case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course 
following said date unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10468/November 6, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15301/November 6, 1978 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10469/November 6, 1978 


In the Matter of 
AMERICAN NATIONAL BOND FUND, INC. 
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AMERICAN NATIONAL GROWTH FUND, INC. 


AMERICAN NATIONAL INCOME FUND, INC. 


and 


SECURITIES MANAGEMENT & RESEARCH, INC. 
Two Moody Plaza 
Galveston, Texas 77550 


(812-4358) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 11(a) OF THE ACT TO 
PERMIT CERTAIN, EXCHANGE OFFERS AND 
PURSUANT TO SECTION 6(c) OF THE ACT FOR AN 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT AND RULE 22d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that American National 
Bond Fund, Inc. (“Bond Fund”), American National 
Growth Fund, Inc. (‘‘Growth Fund’’), American 
National Income Fund, Inc. (‘Income Fund’’) 
(collectively referred to hereafter as “Funds”), open- 
end, management investment companies registered 
under the Investment Company Act of 1940 (the “Act”), 
and Securities Management & Research, Inc. 
(“SM&R’’), each Fund’s investment adviser and 
principal underwriter (SM&R and the Funds are 
collectively referred to hereafter as ‘“Applicants”) filed 
an application on August 28, 1978, and an amendment 
thereto on September 20, 1978, for an order of the 
Commission, pursuant to Section 11(a) of the Act, per- 
mitting certain share transfers among the Funds on a 
basis other than their respective net asset value per 
share at the time of transfer and, pursuant to Section 
6(c) of the Act, exempting such transfers from 
provisions of Section 22(d) of the Act and Rule 22d-1 
thereunder. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of representations contained therein, which are 
summarized below. 


SM&R, as principal underwriter for the Funds, 
maintains a continous public offering of shares of each 
of the Funds at their respective net asset value plus a 
sales charge. Shares of Growth Fund and Income Fund 
are sold at their respective net asset value plus a sales 
charge of 8%2% on purchases of less than $10,000, 
such sales charge being reduced for larger purchases. 
Bond Fund offered its shares at net asset value without 
any sales charge during an initial no-load offering 
period expiring September 29, 1978. Currently, Bond 
Fund shares are being offered for sale at net asset 
value plus a sales charge of 5% on purchases of less 





than $25,000, with reductions in the sales charge for 
larger purchases. 


Currently, Growth Fund and Income Fund each offer 
the shareholders of the other Fund the privilege of 
exchanging shares of one Fund for shares of the other 
on the basis of their respective net asset value without 
payment of an additional sales charge. Applicants now 
propose to include the shareholders of Bond Fund in 
such exchange privilege on the following basis: 


(1) Shareholders of either Growth Fund or Income 
Fund will be permitted to exchange their shares for 
Bond Fund on the basis of their respective net asset 
value, without paying an additional sales charge; and 


(2) Shareholders of Bond Fund will be permitted to 
exchange their shares of either Growth Fund or Income 
Fund, or both, on the basis of their respective net asset 
value plus a sales charge equal to the difference 
between the sales charge paid upon the purchase of 
Bond Fund shares and the sales charge which would 
have been paid with respect to the value of such shares 
at the time of the exchange as if that amount had been 
invested in Growth Fund or Income Fund shares 
Originally. With respect to Bond Fund shareholders, 
the terms of the initial no-load offering period which 
expired on September 29, 1978, prohibit Bond Fund 
shareholders who purchased their shares during the 
initial no-load offering period from exchanging their 
shares for Growth Fund or Income Fund shares for a 
period of 180 days after purchase. It is proposed that 
after the expiration of such 180 day period, such Bond 
Fund shareholders will be permitted to exchange Bond 
Fund shares for either Growth Fund or Income Fund 
shares, or both, on the basis described above (i.e. 
Bond Fund shareholders who purchased their shares 
during the initial no-load offering period will be given 
credit for the sales charge which otherwise would have 
been applicable to such purchase). 


Applicants state that the initial Bond Fund no-load 
offering period was designed to introduce a new fund, 
and that the no-load privilege encouraged investors to 
purchase shares in a new fund with no prior investment 
history. They also argue that the no-load privilege was 
itself justified because little or no sales effort was 
involved. Applicants contend that the shareholder who 
purchased his shares during the initial no-load offering 
period should be treated equally with shareholders who 
purchase Bond Fund shares after such period for 
purposes of the exchange privileges, at least after the 
expiration of the required 180 day holding period, 
because the holding period itself is sufficient to 
equalize the rights of Bond Fund shareholders as much 
as possible. Applicants state that the 180 day holding 
period should not unduly penalize Bond Fund share- 
holders who purchased their shares during the initial 
no-load offering period, and, therefore, such share- 


holders should be given credit after the expiration of 
that 180 day period as if they had paid the applicable 
sales charge at the time of the initial purchase. 


Applicants state that Fund shares purchased by the 
reinvestment of dividends and/or capital gains distri- 
butions will be entitled to identical exchange privileges 
as purchased shares. No sales or other commission 
will be paid by SM&R with respect to any exchange. 


Applicants assert that the exchange privileges outlined 
above are in the best interests of the shareholders of 
each of the Funds because the imposition of no sales 
charge on the exchange of Growth Fund and Income 
Fund shares and the imposition of the differential sales 
charge on the exchange of Bond Fund shares for 
Growth Fund and/or Income Fund shares facilitates 
the exchange of shares to permit an investor to invest 
in shares of Funds having different investment 
objectives in order to meet the investor's changing 
needs. Applicants argue that applying either no sales 
charge or the differential sales charge, including the 
application of a sales charge credit on Bond Fund 
shares purchased at no-load, as the case may be, is 
warranted in light of the cost savings to SM&R because 
of the reduced sales effort involved and because no 
sales commission is paid by SM&R to brokers or 
registered representatives on any exchange. Finally, 
Applicants contend that the imposition of the 
differential sales charge on exchanges of Bond Fund 
shares for shares of Growth Fund and/or Income Fund 
will discourage attempts to circumvent the higher sales 
charges which would have been applicable on the 
shares of either the Growth Fund or the Income Fund 
and those shares been purchased initially. 


Secton 11(a) of the Act provides, in pertinent part, that 
it shall be unlawful for any registered open-end 
investment company or any principal underwriter for 
such a company to make, or cause to be made, an offer 
to the holder of a security of such company or any 
other open-end investment company to exchange his 
security for a security in the same or another such 
company on any basis other than the relative net asset 
values of the respective security to be exchanged, 
unless the terms of the offer have first been submitted 
to an approved by the Commission. 


Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company or principal 
underwriter thereof shall sell any redeemable security 
issued by such company to any person except at a 
current offering price described in the prospectus. Rule 
22d-1 permits certain variations in sales load, but 
Applicants state that none of such variations are 
applicable to the exchange privileges outlined above. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission, by order upon application, may 


SEC DOCKET/127 





conditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons’ securities or transactions, from any provision 
of the Act or of any Rule or Regulation under the Act, if 
and to the extent such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 30, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Applicants 
at the address stated above. Proof of such service (by 
affidavit, or in the case of an attorney-at-law by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application herein will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10470/November 6, 1978 


In the Matter of 

PUTNAM MARINER FUND, INC. 
265 Franklin Street 

Boston, Massachusetts 02110 


(811-1775) 
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NOTICE IS FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Putnam Mariner Fund, 
Inc. (“Applicant”), an open-end, diversified manage- 
ment company registered under the Investment 
Company Act of 1940 (“Act”), filed an application on 
September 28, 1978, pursuant to Section 8(f) of the Act 
and Rule 8f-1 thereunder, for an order declaring that 
Applicant has ceased to be an investment company. All 
interested persons are referred to the application on 
file with the Commission for a statement of the repre- 
sentations contained therein, which are summarized 
below. 


On November 29, 1968, Applicant (the named “Putnam 
Mayflower Fund, Inc.”), a Massachusetts corporation, 
registered under the Act and filed a registration 
statement under the Securities Act of 1933 with respect 
to 2,500,000 shares of its common stock. Such 
registration statement never became effective and was 
subsequently withdrawn by order of the commission 
on October 31, 1972. Applicant never offered its 
securities to the public. Applicant represents that on 
September 25, 1978, it was liquidated by statutory 
merger into Putnam Management Company, Inc., 
Applicant’s investment adviser and sole security- 
holder, and that as a result of the statutory merger it 
no longer exists under the state laws pursuant to which 
it was created. 


Section 8(f) of the Act provides, in part, that when the 
Commission upon application finds that a registered 
investment company has ceased to be an investment 
company, it shall so declare by order and, upon the 
taking effect of such order, the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 1, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commis- 
sion, Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Applicant at 
the address stated above. Proof of such service (by 
affidavit, or in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 





orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10471/November 7, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15314/November 7, 1978 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10472/November 7, 1978 


In the Matter of 


NUVEEN TAX-EXEMPT BOND FUND-MULTI-STATE 
(Series 1 and Subsequent Series) 


and 


JOHN NUVEEN & CO., INCORPORATED 
209 South LaSalle Street 
Chicago, Illinois 60604 


(812-4373) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
OF THE COMMISSION PURSUANT TO SECTION 6(c) 
OF THE ACT GRANTING EXEMPTIONS FROM THE 
PROVISIONS OF SECTION 14(a) OF THE ACT AND 
FROM RULE 19b-1 UNDER THE ACT. 


NOTICE IS HEREBY GIVEN that Nuveen Tax-Exempt 
Bond Fund-Multi-State (Series 1 and Subsequent 
Series) (“Fund”), a unit investment trust registered 
under the Investment Company Act of 1940 (“Act”), 


and the Fund’s Sponsor, John Nuveen & Co., 
Incorporated (“Sponsor’) (hereinafter the Sponsor and 
the Fund are collectively referred to as “Applicants”), 
filed an application on October 10, 1978, and an 
amendment thereto on October 30, 1978, pursuant to 
Section 6(c) of the Act for an order of the Commission 
exempting the Applicants from the provisions of 
Section 14(a) of the Act and exempting the frequency 
of capital gains distributions by the Fund from the 
provisions of Rule 19b-1 under the Act. All interested 
persons are referred to the application on file with the 
commission for a statement of the representations 
contained therein, which are summarized below. 


Each series of the Fund will be governed by the 
provisions of a trust indenture and agreement 
(“Indenture”) to be entered into by the Sponsor and a 
corporation organized and doing business under the 
laws of the United States or a state thereof, which is 
authorized under such laws to exercise corporate trust 
powers and having at all times an aggregate capital, 
surplus and undivided provided profits of not less than 
$5,000,000 (“Trustee”). It is contemplated that the 
United States Trust Company of New York will serve as 
Trustee for Series 1. A separate Indenture will be 
entered into each time a series is created and activated, 
and the Bonds which comprise the portfolio of each 
trust of such series (or delivery statements relating to 
contracts for the purchase of such Bonds, together 
with funds represented by an irrevocable letter of credit 
issued by a major commercial bank in the amount 
required for their purchase) are deposited with the 
trustee. Each series will be substantially identical 
except as to size, number of units, number of trusts 
and the individual bonds in the portfolio of each trust. 
The distinction among the separate trusts which will 
comprise each series of the Fund will be that each trust 
will have a portfolio consisting entirely of bonds which 
will be located in the same state. 


Pursuant to the Indenture, the Sponsor will deposit 
with the trustee bonds which the Sponsor shall have 
accumulated for such purpose (or delivery statements 
relating thereto and funds for the purchase thereof as 
set forth above) in an amount at least equal to the 
aggregate principal amount of the units to be offered. 
Substantially concurrently, the Trustee will issue in the 
name of the Sponsor, or such other name or names as 
the Sponsor may direct, one or more certificates 
evidencing ownership of all of the undivided interests 
in the trust or trusts making up such series of the 
Fund. These units will be separately offered for sale to 
the public at prices based upon their then respective 
current net asset values, after the registration state- 
ment filed in regard thereto under the Securities Act of 
1933 (“Securities Act”) has become effective. 


On the date of deposit, the maximum number of units 
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in each trust of a series of the Fund and the Bonds 
which will comprise the respective portfolios are 
determine. No additional units can be issued; however, 
since the units are redeemable, the number of units 
outstanding may be reduced by redemptions. No 
additional Bonds can be deposited in any of the trusts 
except that under certain circumstances, refunding 
bonds issued in exchange and substituted for 
outstanding Bonds may be deposited with the Trustee. 
The Trustee may dispose of Bonds when events occur 
which may affect their investment stability or when 
they are the subject of an advanced refunding and 
distribute the proceeds thereof in partial liquidation to 
certificateholders, and must sell Bonds if necessary for 
the payment of the redemption price of units tendered 
for redemption. The proceeds of Bonds which mature 
or are redeemed in accordance with their terms are 
distributed by the Trustee to certificateholders. Each 
trust is separate and the units therein are not inter- 
changeable nor do such units represent an interest in 
any other trust of the series. Units representing an 
interest in one series of the Fund are not interchange- 
able with and do not represent any interest in any other 
series of the Fund. 


The Fund’s evaluator at the date of deposit of any 
particular series will be Standard & Poor’s Corporation 
and thereafter will be John Nuveen & Co., Incorpo- 
rated. Applicants represent that the objective of each 
of the Fund’s series (Series 1 and Subsequent Series) 
will be to seek tax-exempt income and conservation of 
capital through an investment in tax-exempt bonds. All 
of such bonds will be obligations issued by or on 
behalf of states, counties, territories or municipalities 
of the United States and authorities or political 
subdivisions thereof, the interest on which, in the 
opinion of counsel to the various issuers of such 
bonds, is exempt from all Federal income taxes under 
existing law. 


Section 14(a) 


Section 14(a) of the Act, in substance, provides that no 
registered investment company and no principal under- 
writer for such a company shall make a public offering 
of securities of which such company is the issuer 
unless (1) the company has a net worth of at least 
$100,000; (2) at the time of a previous public offering it 
had a net worth of $100,000; or (3) provision is made 
that a net worth of $100,000 will be obtained from not 
more than twenty-five responsible persons within 
ninety days, or the entire proceeds received, including 
sales charge, will be refunded. 


Applicants represent that the Bonds for a portfolio of 
each trust of a series of the Fund (or delivery 
statements relating thereto and funds for the purchase 
thereof as set forth above) are delivered to the Trustee 
on the date of a deposit, and from that time on, except 
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for the payment of limited amounts of expenses 
specified in the Indenture, such Bonds are held in the 
custody of the Trustee subject to the Indenture which, 
in substance, provides that the Trustee may dispose of 
the Bonds when, among other things, events occur 
which may affect their investment stability and 
distribute the proceeds thereof in partial liquidation to 
certificateholders. However, there is no provision 
permitting the Bonds to be pledged or subjected to any 
debt by Applicants. 


The Sponsor has represented that no series of the Fund 
will be created which will contain in the portfolio of any 
trust thereof on the date of deposit, Bonds (or delivery 
statements relating thereto and funds for the purchase 
thereof) having a principal amount of less than 
$3,000,000. In the event the value of such trust should 
decrease to the greater of $1,000,000 of 20% of the 
amount of the Bonds initially deposited, for any 
reason, the Trustee may, and when so directed by the 
Sponsor shall, terminate and liquidate such trust. 
Thus, Applicants represent that it is highly unlikely 
that, except during the course of liquidation, the net 
worth of any trust will ever decline to $100,000 or less. 


As a further basis for the requested exemption, the 
Sponsor also represents that, in the event that the net 
worth of any trust of any series of the Fund should be 
reduced to less than $100,000 within 90 days after the 
registration statement under the Securties Act 
becomes effective in respect of that series, the 
Sponsor will repurchase all units of such trust which 
have been sold prior to such date at the same price paid 
by the original purchaser, including sales charge. 


In addition, on the day of the deposit of the Bonds 
comprising the portfolio of any trust of any series of 
the Fund (or delivery statements relating thereto and 
funds for the purchase thereof), the Sponsor will 
instruct the Trustee that, in the event the Sponsor as 


- the owner of units of any such trust, which have not 


previously been sold to the public, shall tender such 
unsold units to the Trustee for redemption in an 
amount that will reduce the net worth of such trust to 
less than 40% of the principal amount of Bonds 
originally deposited therein, the Trustee shall 
terminate such trust in the manner provided in the 
Indenture relating thereto and the Sponsor will refund, 
on demand, to each purchaser of units of any such 
trust, the entire sales charge paid by such purchaser 
without any deduction whatsoever. 


In light of these representations and undertakings, 
Applicants request that the Commission issue an order 
exempting all trusts of all series of the Fund from the 
provisions of Section 14(a) of the Act subject to future 
trusts of future series being substantially identical in 
all material respects to Series 1 except as to size, 





number of units, number of trusts and identity of 
portfolio bonds. 


Rule 19b-1 


Rule 19b-1 provides in substance that no registered 
investment company which is a “regulated investment 
company” as defined in Section 851 of the Internal 
Revenue Code shall distribute more than one capital 
gain dividend in any one taxable year. Paragraph (b) of 
the Rule contains a similar prohibition for a company 
not a “regulated investment company” but permits a 
unit investment trust to distribute capital gain 
dividends received from a “regulated investment 
company” within a reasonable time after receipt. 


Each trust of each series of the Fund will be a 
registered investment company which is not a 
regulated investment company under the Code. From 
time to time, Bonds in a portfolio of a trust of a series 
of the Fund may be redeemed by the issuer thereof or 
may be sold by the Trustee for the purpose of providing 
either investment stability, as described below, or 
funds for the redemption of units, or if such Bonds are 
the subject of advanced refunding. These transactions 
may give rise to a problem under Rule 19b-1 when the 
funds distributed from a Principal Account involve a 
long-term capital gain since in order to comply with the 
literal requirements of the Rule, a trust of a series of 
the Fund would be forced to hold any monies which 
would constitute capital gains upon distribution until 
the end of its taxable year. Applicant contend that such 
a practice would clearly be to the detriment of the 
certificateholders. 


The Indenture establishes record and distribution dates 
for the distribution of certificateholders of their pro 
rata share of the cash balance of the Interest and 
Principal Accounts computed as of such record dates. 
Since the Trustee has no authority to reinvest funds 
received upon the disposition of Bonds, Applicants 
contend that it is in the best interests of certificate- 
holders that it be permitted to distribute such funds as 
provided by the Indenture. Initially, it is contemplated 
that distributions will be made semiannually from the 
Principal Account and monthly, quarterly or semi- 
annually from the Interest Account, depending upon 
the plan of distribution chosen by certificateholders. 


Applicants state that distributions of principal 
constituting capital gains to certificateholders may 
arise in the following circumstances: (1) early retire- 
ment and advanced refunding of Bonds (as well as the 
sale of Bonds which are the subject of advanced 
refunding); and (2) sale of Bonds in order to provide 
funds necessary to meet redemptions by certificate- 
holders. Applicants state that capital gains in most 
cases are not anticipated to arise from sales of Bonds 
made by the Trustee at the request of the Sponsor to 


provide stability, i.e., after default in payments of 
principal or interest on such Bonds or the occurrence 
of other market or credit factors which, in the opinion 
of the Sponsor, would make retention of such Bonds in 
the Fund detrimental to the interests of the certificate- 
holders. 


Since the primary objective of the Fund is tax-exempt 
income through an investment in tax-exempt bonds, in 
the case of normal distributions it is expected that 
virtually the entire amount will represent interest 
received on portfolio Bonds. Applicants state that 
when sums are distributed from the Principal Account, 
the amount thereof which represents long-term capital 
gain will be minimal in comparison to the total amount 
of the distribution, and wil! have been realized almost 
entirely as a result of activities of persons other than 
the Fund, the Sponsor or the Trustee. Accordingly, 
Applicants request that the Commission grant an 
exemption from the provisions of Rule 19b-1 to permit 
distributions to be made as proposed under the 
Indenture for trusts of Series 1 and for trusts of such 
additional series as may be created in the future, even 
though on occasion the distributions may include a 
long-term capital gain to the certificateholder since the 
dangers against which Rule 19b-1 is intended to guard 
do not exist in the situation at hand. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission may, upon application, conditionally 
or unconditionally exempt any person, security or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision of the 
Act or of any rule or regulation under the Act, if and to 
the extent such exemption is necessary or appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 30, 1978 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit, or in the case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application herein will be issued by 
the Commission as of course following said date, 
unless the Commission thereafter orders a hearing 
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upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether 
a hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10473/November 7, 1978 


In the Matter of 
THE CAPITOL LIFE INSURANCE COMPANY 
and 


CAPITOL LIFE SEPARATE ACCOUNT A 
1600 Sherman Street 
Denver, CO 80203 


(812-4383) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
11 FOR AN ORDER APPROVING OFFER OF 
EXCHANGE AND PURSUANT TO SECTION 6(c) OF 
THE ACT FOR EXEMPTIONS FROM SECTIONS 26(a) 
AND 27(c)(2) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Capitol Life 
Insurance Company (“Capitol Life”), a Colorado stock 
life insurer, and Capitol Life Separate Account A 
(“Separate Account”), a separate account of Capitol 
Life, which is registered as a unit investment trust 
under the Investment Company Act of 1940 (‘‘Act”) 
(hereinafter collectively referred to as “Applicants”) 
filed an application on October 27, 1978, pursuant to 
Section 11 of the Act for an order approving offer of 
exchange and pursuant to Section 6(c) of the Act for 
exemption from the provisions of Sections 26(a) and 
27(c)(2) of the Act, to the extent noted below. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein which are sum- 
marized below. 


Capitol Life is a wholly-owned subsidiary of 
Providence Capitol Corporation and an indirect sub- 
sidiary of Gulf & Western Industries, Inc. 
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The Separate Account was established by Capitol Life 
pursuant to Colorado law in connection with the pro- 
posed issuance of certain group. and_ individual 
combination fixed and variable annuity contracts (here- 
inafter, collectively ‘‘Contracts’”’). Assets of the 
Separate Account will be allocated among three series, 
invested, respectively in shares of Security First Legal 
Reserve Fund, Inc., Security First Variable Life Fund, 
Inc., or T. Rowe Price Growth Stock Fund, Inc. 
(“Funds”), each of which is a diversified open-end 
management investment company registered under the 
Act. 


The principal investment objective of Security First 
Legal Reserve Fund, Inc. is to achieve the highest 
possible investment income consistent with preserva- 
tion of principal. Its assets are invested exclusively in 
investments permitted to be held in the general 
account of an insurance company domiciled in 
Colorado. The investment objective of Security First 
Variable Life Fund, Inc. is growth of principal and a 
reasonable level of current income to be achieved 
through flexible and aggressive portfolio management 
to take advantage of opportunities for both growth of 
principal and income. The principal investment 
objective of T. Rowe Price Growth Stock Fund, Inc. is 
long-term growth of capital. Security First Legal 
Reserve Fund, Inc. and Security First Variable Life 
Fund, Inc. have contracted with Security First Invest- 
ment Management Corporation (“Security Manage- 
ment”) for administrative services. However, all invest- 
ment advice is provided with respect to each of these 
two Funds by T. Rowe Price Associates, Inc. (“T. Rowe 
Price”), except advice and decisions provided by 
Security Management relating to investments in first 
lien real estate mortgages by Security First Legal 
Reserve Fund, Inc. In addition, T. Rowe Price also pro- 
vides administrative services and investment advice 
and makes all investment decisions for T. Rowe Price 
Growth Stock Fund, Inc. 


Security Management is affiliated with Security First 
Financial, Inc., principal underwriter for the Contracts, 
and both are affiliated with Providence Capitol 
Corporation. 


Four types of Contracts will be offered: Group Flexible 
Payment Contracts; Group Single Payment Contracts; 
Group Stipulated Payment Contracts; and Individual 
Single Payment Contracts. Under the Contracts, all 
purchase payments are initially allocated in their 
entirety to the general account of Capitol Life (“General 
Account”) and, if so elected, a portion of the resulting 
General Account values may thereafter be systemati- 
Cally transferred to the Separate Account. There are no 
deductions for sales expenses from purchase pay- 
ments when received in the General Account. However, 
transfers from the General Account to the Separate 
Account are treated as surrenders in the General 





Account, resulting in all cases in a 7% charge against 
General Account values under the Contracts. 
Specifically, upon transfer, General Account Accumu- 
lation Units are cancelled, and 93 percent of the value 
of those Units is transferred to the Separate Account. 
However, Capitol Life will restore the difference, the 
7% charge, with interest, in the General Account if all 
amounts transferred to the Separate Account are 
ultimately applied to provide annuity benefits. Appli- 
cants recognize that this 7% transfer charge may be 
deemed to be a sales charge because it represents a 
reduction of the amount paid by the purchaser prior to 
investment in the Separate Account. 


Under Group and Individual Single Payment Contracts, 
only one transfer will be permitted with respect to any 
single purchase payment. The maximum amount of 
such transfer is 48% of the General Account value 
attributable to that purchase payment. The amount to 
be transferred must be paid into the Separate Account 
in equal monthly installments over a period of at least 
48 months. Under Group Flexible Payment Contracts 
and Group Stipulated Payment Contracts, up to 50% of 
each periodic purchase payment may be transferred 
(after deduction of the 7% transfer charge) to the 
Separate Account. If no immediate transfer has been 
elected with respect to any purchase payment, a later 
transfer with respect to that purchase payment may be 
made in installments as described above with respect 
to Single Payment Contracts. Under all Contracts, 
amounts may also be transferred back from the 
Separate Account to the General Account, but only in 
connection with an election to apply both the resulting 
General Account values and any remaining Separate 
Account values to provide annuity benefits. 


In the event that an individual has never made a partial 
termination in the Separate Account and elects to 
apply his entire Separate Account value to provide 
either fixed annuity payments or variable annuity pay- 
ments under any available annuity option, Capitol Life 
will recompute the General Account value of his 
interest in the Contract. The recomputation will restore 
to him the Generali Account values which would have 
been credited (including interest which would have 
accumulated at rates which are used to determine the 
General Account annuity values) had the amounts 
previously transferred to the Separate Account not 
initially been treated as surrenders in the General 
Account. 


A $10 conversion charge is imposed upon each election 
under the Contracts to make a transfer from the 
General Account to the Separate Account, or from the 
Separate Account to the General Account. Also, upon a 
transfer from the General Account to the Separate 
Account, Capitol Life reserves the right to deduct from 


the remaining General Account values an amount 


sufficient to pay any premium taxes relating to the 
transferred amount. 


All amounts transferred to the Separate Account are 
allocated to one or more of the Separate Account 
Series in a proportion selected by the individual. The 
election by an individual to transfer to the Separate 
Account an amount of each periodic Purchase Payment 
under a Group Flexible Payment Contract or Group 
Stipulated Payment Contract, and the allocation of 
such payments among the Separate Account Series, 
may be changed or revoked at any time with respect to 
any future Purchase Payments by written notice to 
Capitol Life. Such changes are subject to a $10 charge, 
except under Group Flexible Payment Contracts. 


At the end of each Contract or Certificate year, and on 
the date an individual’s account is cancelled as a result 
of a complete redemption, Capitol Life will deduct an 
administrative charge equal to $17.50 plus $2.50 for 
each Series for which there are Accumulation Units 
included in the value of an individual’s account. This 
annual charge will thus range from a minimum of 
$20.00 to a maximum of $27.50. 


Section 11 


Section 11(a) of the Act, as here pertinent, provides 
that it is unlawful for any registered open-end invest- 
ment company (or its principal underwriter) to make an 
offer to the holders of its securities (or of the securities 
of any other open-end investment company), to 
exchange his shares for the shares of the same or 
another such company on any basis other than the 
relative net asset values of the respective securities, 
unless the terms of the offer have first been submitted 
to and approved by the Commission. Section 11(c) 
provides that Section 11(a) is applicable, in any event, 
to any type of offer of exchange of the securities of 
registered unit investment trusts for the securities of 
any other investment company. 


Applicants request an order pursuant to Section 11 of 
the Act to permit Contract owners or participants under 
Group Contracts to convert Accumulation Units from 
one Separate Account Series to another, as provided in 
the Contracts. Upon receipt of an election to effect a 
conversion between Series under a Contract, Capitol 
Life will transfer the total amount to be converted at the 
close of business on the day such election is received, 
provided that no such conversion may take place later 
than the second valuation date preceding the date on 
which annuity payments are to begin. Each transfer 
will be based upon the value of the affected Series at 
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the close of business on the day such transfer occurs. 
The amount converted must total at least $2,000. A $10 
charge will be made against a Contract account or 
participant’s individual account under a Group Con- 
tract each time a conversion is made. 


Applicants allege that the right to change Series prior 
to the tire annuity payments are to commence will 
afford Contract owners and participants under Group 
Contracts the opportunity to choose between shares of 
underlying mutual funds having different investment 
objectives. Applicants also allege that the $10 charge 
for effecting a conversion between Series will be 
uniformly applied only to those individuals electing a 
change in order to provide for the administrative costs 
involved, and therefore will not be discriminatory 
against those Contract owners or participants not 
making the election. 


Sections 26(a) and 27(c)(2) 


Section 26(a) of the Act, as here pertinent, provides, in 
substance, that a registered unit investment trust, and 
any depositor and underwriter for the trust, are pro- 
hibited from selling trust certificates unless the pro- 
ceeds of all payments other than sales load are 
deposited with a qualified bank as trustee or custodian 
and held under an indenture or agreement containing 
specific provisions. Such agreement must provide, in 
part, that: (i) the custodian bank shall have possession 
of all the property of the unit investment trust and shall 
segregate and hold the same in trust; (ii) the custodian 
bank shall not resign until either the unit investment 
trust has been liquidated or a successor custodian has 
been appointed; (iii) the custodian may collect fees 
from the income and, if necessary, from the corpus of 
the trust for services performed and for reimbursement 
for expenses incurred; and (iv) that no payment to the 
depositor or principal underwriter shall be allowed the 
custodian bank as an expense, except a fee, not 
exceeding such reasonable amounts as the Commis- 
sion may prescribe, as compensation for performing 
bookkeeping and other administrative expenses 
normally performed by the custodian. Although the 
assets of the Separate Account are held under a safe- 
keeping agreement with the State Street Bank and 
Trust Company of Boston, Massachusetts (“Bank”), a 
bank having the qualifications described in Section 
26(a) of the Act, the agreement does not create a trust 
with respect to the assets of Separate Account because 
Capitol Life, as a life insurance company, must retain 
ownership of and control of the disposition of its 
property under Colorado law. Accordingly, an 
exemption is requested to the extent necessary, from 
the requirements that the assets be held in a trust. 


In support of the requested exemption from the 
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foregoing provisions of the Act, Applicants state that, 
under the custodian agreement, Capitol Life will pay 
the expenses for the safekeeping of Separate Account 
assets. Applicants also state that the ownership of 
Fund shares by Separate Account will be held in an 
open account so that the ownership of Fund shares by 
Separate Account will be indicated only on the books 
of the Fund and Separate Account and not evidenced 
by transferable stock certificates; and that, under the 
agreement, the assets of the Separate Account will be 
kept physically segregated by the Bank and held 
separate from the assets of any other firm, person or 
corporation. The Bank will maintain a record of all pur- 
chases and redemptions of Fund shares and will assist 
in the preparation of reports to the Commission. 


Applicants further state that Capitol Life is subject to 
the extensive supervision and control by the Colorado 
Insurance Commissioner and the comparable official 
of each state in which it does business. Such super- 
vision requires Capitol Life to file complete and 
detailed periodic reports. Applicants also state that the 
activities of Capitol Life are subject to review by the 
Colorado Insurance Department and its representatives 
at all times and are subject to comprehensive exami- 
nations periodically. Applicants allege that any substi- 
tution of an underlying Fund of the Separate Account 
can only take place by a majority vote of those having 
an interest in the Fund and with the prior approval of 
the Commission. Applicants finally state that Capitol 
Life maintains fidelity bonds covering its employees in 
the amount of $2,000,000. 


Applicants contend that the foregoing laws, 
regulations and arrangements will provide substantial 
assurance that all obligations under the Contracts 
issued by Separate Account will be performed. 


Applicants have consented that the foregoing 
requested exemption may be made subject to the 
following conditions: (1) that the charge under the 
Contracts for administrative services shall not exceed 
such reasonable amounts as the Commission shall 
prescribe, jurisdiction being reserved for such 
purpose, and (2) that the payment of sums and charges 
out of the assets of Separate Account shall not be 
deemed to be exempted from regulation by the 
Commission by reason of the requested order, 
provided that Applicants’ consent to this condition 
shall not be determined to be a concession to the 
Commission of authority to regulate the payment of 
sums and charges out of such assets, other than the 
charges for administrative services, and Applicants 
reserve the right in any proceeding before the 
Commission, or in any suit or action in any court, to 
assert that the Commission has no authority to 
regulate the payment of such other sums and charges. 





Section 6(c) 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transaction, or any 
class or classes of persons, securities, or transactions 
from any provisions of the Act or of any rule or regula- 
tion under the Act, if and to the extent such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions of 
the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 29, 1978, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request and the issues of fact or law proposed to 
be controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicants at the address 
stated above. Proof of such service (by affidavit or, in 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following November 29, 
1978, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive notice of 
further developments in this matter, including the date 
of the hearing, if ordered, and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10474/November 8, 1978 


In the Matter of 


THE CAPITOL LIFE INSURANCE COMPANY 


CAPITOL LIFE SEPARATE ACCOUNT M 
1600 Sherman Street 
Denver, Colorado 80203 


and 


MERRILL LYNCH HIGH INCOME FUND, INC. 
165 Broadway 
New York, NY 10080 


(812-4369) 


ORDER PURSUANT TO SECTION 11 OF THE ACT 
APPROVING A CERTAIN OFFER OF EXCHANGE AND 
PURSUANT TO SECTION 6(c) OF THE ACT FOR 
EXEMPTIONS FROM SECTIONS 26(a) AND 27(c)(2) OF 
THE ACT 


The Capitol Life Insurance Company (“Capitol Life”), a 
Colorado stock life insurer, Capitol Life Separate 
Account M (“Separate Account”), a separate account 
of Capitol Life, which is registered as a unit investment 
trust under the Investment Company Act of 1940 
(“Act”) and Merrill Lynch High Income Fund, Inc. 
(“Fund”), an open-end management investment com- 
pany registered under the Act filed an application on 
September 26, 1978, and an amendment thereto on 
September 28, 1978, pursuant to Section 11 of the Act 
for an order approving an offer of exchange and pur- 
suant to Section 6(c) of the Act for exemption from the 
provisions of Sections 26(a) and 27(c)(2) of the Act. 


On September 29, 1978, a notice was issued (Invest- 
ment Company Act Release No. 10422) of the filing of 
the application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered and it has been found 
that the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11 of the Act, that 
the proposed exchange offer is approved effective 
forthwith, and pursuant to Section 6(c) of the Act, that 
the application for exemptions from Sections 26(a) and 
27(c)(2) of the Act be, and hereby is, granted. 


For the Commission, by the Division of Investment 
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Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10475/November 8, 1978 


In the Matter of 


NEW YORK MUNICIPAL TRUST, SERIES / 
(and Subsequent Series) 


and 


BEAR, STEARNS & CO. 
55 Water Street 
New York, New York 10041 


(812-4362) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 14(a) AND 22(d) OF THE ACT AND RULES 
19b-1 AND 22c-1 THEREUNDER. 


On October 12, 1978, a notice was issued (Investment 
Company Act Release No. 10435) of an application 
filed on August 31, 1978, and an amendment thereto on 
October 11, 1978, by New York Municipal Trust, Series 
1 (and Subsequent Series) (“Trust”), a unit investment 
trust registered under the Investment Company Act of 
1940 (“Act”), and its sponsor, Bear, Stearns & Co. 
(“Sponsor”) (collectively, “Applicants”), pursuant to 
Section 6(c) of the Act for an order of the Commission 
granting an exemption from the provisions of Sections 
14(a) and 22(d) of the Act and from the provisions of 
Rule 19b-1 and 22c-1 thereunder. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 


has been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly 
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intended by the policy and provisions of the Act. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Sections 14(a) and 22(d) of the Act and Rules 19b-1 
and 22c-1 thereunder, to the extent requested, be, and 
hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10476/November 8, 1978 


In the Matter of 
NUVEEN MUNICIPAL BOND FUND, INC. 
and 


NUVEEN ADVISORY CORP. 
230 W. Monroe Street 
Chicago, Illinois 60606 


(812-4350) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING A PROPOSED EXCHANGE OF SHARES 
FROM THE PROVISIONS OF SECTION 22(c), RULE 
22c-1 THEREUNDER, AND SECTION 22(d), AND 
PURSUANT TO SECTION 17(d) AND RULE 17d-1 
THEREUNDER. 


On October 10, 1978, a notice was issued (Investment 
Company Act Release No. 10429) of an application 
filed on August 17, 1978, and amendments thereto on 
September 1, 1978, September 21, 1978, and October 6, 
1978, by Nuveen Municipal Bond Fund, Inc. (the 
“Fund”), registered under the Investment Company Act 
of 1940 (“Act”) as an open-end, diversified manage- 
ment investment company, and Nuveen Advisory Corp. 
(“Nuveen”), investment advisor to the Fund (collec- 
tively referred to as “Applicants”). The application 
requested an order of the Commission pursuant to 
Section 6(c) of the Act exempting from the provisions 
of Section 22(c), Rule 22c-1 thereunder, and Section 
22(d) of the Act, a proposed exchange of Fund shares 





at net asset value without a sales charge and at a price 
other than the price next determined after receipt of a 
purchase order for substantially all the assets of EDEV 
Corporation (“EDEV”), a personal holding company; 
and for an order pursuant to Section 17(d) of the Act 
and Rule 17d-1 thereunder permitting an agreement 
between the Fund and Nuveen calling for the Fund and 
Nuveen each to bear one-half of the Fund’s out-of- 
pocket expenses related to the proposed exchange, up 
to a maximum of $10,000, and for all additional out-of- 
pocket expenses of the Fund and all other expenses 
connected with the exchange to be borne by Nuveen. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
granting of the request exemptions is appropriate in 
the public interest and consistent with the protection 
of investors and the purpose fairly intended by the 
policy and provisions of the Act, and that the 
participation by the Fund in the proposed transactions 
is consistent with the provisions, policies and 
purposes of the Act and is not on a basis less advanta- 
geous than that of any other participant. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the provisions 
of Section 22(c), Rule 22c-1 and Section 22(d) of the 
Act, to the extent requested, be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 648/November 7, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15314/November 7, 1978 











INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 647/November 6, 1978 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15301/November 6, 1978 





LITIGATION 





Litigation Release No. 8591/November 6, 1978 


SEC. v. CHARLES J. ERDMAN, JR., ET AL. 
(S.D. Ohio, CIVIL NO. C2-78-1121) 


William D. Goldsberry, Regional Administrator of the 
Chicago Regional Office of the Securities and 
Exchange Commission, announced that on October 26, 
1978, the Commission filed a complaint in the United 
States District Court for the Southern District of Ohio, 
Eastern Division, seeking injunctive relief against 
Prime Builders, Inc. (“Prime”), an Ohio corporation 
engaged in building of low cost apartment housing, 
Charles J. Erdman, Jr. (“Erdman”), Chairman of the 
Board of Prime, and Lawrence W. Maxwell 
(“Maxwell”), President of Prime. 


The complaint alleged that the defendants violated the 
anti-fraud provisions of the Federal securities laws in 
the offer and sale of limited partnership interests. It 
charged that the defendants made misrepresentations 
and omitted to state material facts concerning, among 
other things, the use of investor proceeds, the contin- 
gent natures of the cash contributions of the issuer to 
the limited partnerships, and the financial condition of 
the issuer. Specifically, the complaint alleged that over 
$2 million was raised by Prime during the period from 
August, 1976 through 1977. The complaint further 
alleged that the funds which were raised from investors 
during this period were used by Prime for a variety of 
purposes, including purposes unrelated to the projects 
for which the funds were solicited. 


On October 26, 1978, Federal District Judge Joseph P. 
Kinneary entered Final Judgments and Orders of 
Permanent Injunction by consent against Prime, 
Erdman and Maxwell, enjoining them from further 
violations of the anti-fraud provisions of the Federal 
securities laws. The defendants consented to the entry 
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of the Final Judgments without admitting or denying 
the allegations in the Commission’s complaint. 





Litigation Release No. 8592/November 6, 1978 


SEC v. IRVING MAIDMAN AND ROBERT MAIDMAN, 
78 Civil 4971 (S.D.N.Y) (CSH) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced the filing of a complaint in 
the United States District Court for the Southern 
District of New York on October 19, 1978, seeking to 
enjoin Irving Maidman (“l. Maidman”) and Robert 
Maidman (“R. Maidman”) from. further violations of 
the anti-fraud provisions of the federal securities laws. 
Simultaneously with the filing of the complaint, 
without admitting or denying the allegations of the 
complaint, |. Maidman and R. Maidman consented to 
the entry of final judgments of permanent injunction, 
which judgments were signed by the Honorable 
Charles S. Haight, United States District Judge for the 
Southern District of New York, on October 20, 1978, 
and entered on October 23, 1978. 


The Commission’s complaint alleged that, in August 


and September 1975, |. Maidman and R. Maidman 
arranged for the New York Susquehanna and Western 
Railroad Company (‘“‘Susquehanna Railroad”), a 
company in which |. Maidman and R. Maidman were 
the officers and directors, to purchase approximately 
$2 million of Susquehanna General Mortgage Bonds 
(“Susquehannock Bonds”), due 2019, for $700,000, 
from W. E. Hutton & Co. (“Hutton”), a broker-dealer 
partnership in liquidation. At that time, the 
Susquehanna Bonds were owned by |. Maidman, but 
were being held by Hutton as collateral securing a debt 
owed by |. Maidman to Hutton. 


The Commission charged that in order to induce the 
Susquehanna Railroad to purchase the Susquehanna 
Bonds, |. Maidman purchased two $1,000 Susque- 
hanna Bonds and thereby artifically established a 
market value for the Susquehanna Bonds in excess of 
the purchase price he proposed that the Susquehanna 
Railroad pay. 


in addition, the Commission’s complaint alleged that, 
in order to effect the scheme outlined above, |. 
Maidman and R. Maidman made misrepresentations of 
material fact and omitted to state material facts 
necessary to make the statements made, in light of the 
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circumstances under which they are made, 
misleading, conoerning: 


not 


(1) the market value of, and the market value for, 
Susquehanna Bonds; 


(2) the authority of the Susquehanna Railroad to 
redeem the Susquehanna Bonds; and 


(3) the benefits the Susquehanna Railroad was 
intended to derive from the purchase of the Susque- 
hanna Bonds. 





Litigation Release No. 8593/November 6, 1978 


SEC v. ARNOLD & CO., INC., ET AL. 
Civil Action File No. 78-1613 (D.N.J. 1978) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on October 19, 1978, the 
Honorable George H. Barlow of the United State 
District Court for the District of New Jersey issued an 
order appointing Joseph Markowitz, formerly tempo- 
rary receiver for Arnold & Co., Inc. (“Registrant”), a 
registered broker-dealer, as receiver for Registrant and 
extending the receivership to include the ownership 
and/or control interest of Richard J. Arnold (“Arnold”), 
Registrant’s president, director and shareholder, in 
various entities. Registrant and Arnold consented to 
the above order. 


On July 31, 1978, Judge Barlow had issued a Final 
Judgment of Permanent Injunction by Consent against 
Registrant and Arnold and appointed a temporary 
receiver for Registrant. Registrant and Arnold were 
enjoined from violations of Sections 15(c)(3) and 17(a) 
of the Securities Exchange Act of 1934 and Rule 15c3-1 
(net capital), 17a-3 (bookkeeping), and 17a-11 (supple- 
mental reporting) thereunder. Registrant and Arnold 
consented to the final judgment and appointment of a 
temporary receiver without admitting or denying the 
allegations in the Commission’s complaint. 


On September 5, 1978 Judge Barlow dismissed without 
prejudice the complaint against Jean Godley Arnold, 
secretary of Registrant, pursuant to an Undertaking, 
Stipulation and Order wherein she represented, inter 
alia, that she had no intention of becoming associated 
with any registered entity and that she would disgorge 
any benefits found by the Court to be owing to 
Registrant’s customers. 





Prior to the filing of the Commission’s complaint, 
Richard J. Arnold was arrested and arraigned on 
charges of embezzling funds from J-M Employees 
Federal Credit Union. The Commission’s complaint 
alleged that Registrant transacted business in violation 
of the net capital rule when it had a net capital 
deficiency of over $2,000,000 and Registrant failed to 
reflect on its books and records liabilities of over 
$2,000,000 arising from its transactions with J-M 
Employees Federal Credit Union, a customer of 
registrant. 


For further information see Litigation Release Nos. 
8496 and 8499. 





Litigation Release No. 8594/November 6, 1978 


SEC v. GALAXY INVESTMENT ADVISORY SERVICE, 
INC., ET AL. 
(E.D. Pa., Civil Action No. 77-4431) 


Paul F. Leonard, Administrator, and Thomas H. 
Monahan, Assistant Administrator (Philadelphia), of 
the Washington Regional Office of the Securities and 
Exchange Commission, announced that on September 
15, 1978, the Honorable William J. Ditter, Jr., of the 
United States District Court for the Eastern District of 
Pennsylvania entered final judgments of permanent 
injunction against Galaxy Investment Advisory Service, 
Inc., and Main Line Investments, both of Malvern, 
Pennsylvania. The judgments, to which the defendants 
consented without admitting or denying the 
allegations of the Complaint, permanently enjoined 
these defendants from violating the anti-fraud and 
_ bookkeeping provisions of the federal securities laws. 
On October 20, 1978, Judge Ditter granted the 
Commission’s motion for summary judgment and 
entered an order permanently enjoining Don A. Long of 
Downingtown, Pennsylvania, formerly Chief Executive 
Officer of Galaxy and Main Line, from violating the 
anti-fraud and bookkeeping provisions of the federal 
securities laws. (SEC v. Galaxy Investment Advisory 
Service, Inc., et al., U.S.D.C., E.D. Pa., Civil Action 
No. 77-4431). 





Litigation Release No. 8595/November 6, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
DONALD F. ROBERTS, ET AL. 


(United States District Court for the Western District of 
Missouri, Civil Action No. 78-0809) 


The Securities and Exchange Commission (“Commis- 
sion”) announced today the entry of a Consent 
Judgment of Preliminary Injunction (“Judgment”) 
enjoining Donald F. Roberts (“Roberts”), Julian M. 
Riley (‘‘Riley’), Multi-Products, Inc., (‘‘Multi- 
Products”), Federal Investment Corporation (“FIC”), 
and Fidusco, Inc. (“Fidusco”) from violations of the 
anti-fraud provisions of the Federal securities laws. 
Roberts, Riley, Multi-Products, FIC and Fidusco 
consented to the entry of the Judgment without 
admitting or denying any of the allegations of the 
Complaint. 


| In addition to the entry of the Judgment, the following 


equitable relief was consented to by the defendants 
and ordered by the Court: 


(1) To file with the Court an accounting of all proceeds 
from the sale or other use or disposition from February 
1, 1973 to the present of Osage Industrial Development 
Authority, industrial revenue bonds, Series A, 1973 
(“Bonds”); 


(2) An order enjoining and restraining Roberts and 
Riley from dispensing any funds or removing, 
transferring or disposing of any assets or other 
property derived from the Bond offering by the Osage 
Industrial Development Authority and any other sale, 
use or disposition of Bonds; 


(3) To report all sales, pledges, purchases or other 
disposition in any manner of Bonds from January 1, 
1975 to the present, including the identity and address 
of the transacting parties, the dates thereof, and an 
identification of each transaction as a sale, pledge, 
purchase or other disposition; 


(4) To deposit with the Court all Bonds as they come 
under custody or control of any of the defendants; and 


(5) An order enjoining and restraining Roberts and 
Riley from destroying, concealing, altering, transfer- 
ring or disposing of any book, record or other docu- 
meni belonging to or under the custody or control of 
Roberts, Riley, Multi-Products, FIC and Fidusco. 


The Commission filed the civil injunction action 
October 16, 1978 with the U.S. District Court for the 
Western District of Missouri in Kansas City alleging 
violations of the anti-fraud provisions of the Federal 
securities laws in connection with the offer to sell and 
sale of Osage Industrial Development Authority, 
industrial revenue bonds, Series A, 1973 and in 
connection with a contract to purchase the common 
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stock of a privately-held California plastics manufac- 
turing company. On that day, Chief Judge John W. 
Oliver issued a temporary restraining order enjoining 
Roberts, Riley, Multi-Products, FIC and Fudusco from 
violating the anti-fraud provisions of the Federal 
securities laws in connection with attempts to sell the 
Bonds and ordered a freeze of the assets of all 
defendants pending a hearing on the Commission’s 
application for a preliminary injunction. On October 18, 
1978, Judge John W. Oliver, upon request by the 
Commission for further relief, issued a Supplemental 
Temporary Restraining Order ordering the defendants 
to deposit with the Court all Bonds belonging to or 
under the custody or control of any of the defendants. 
On October 20, 1978, the Defendants complied with the 
supplemental order by depositing $1,140,000 of Bonds 
with the Clerk of the Court for the Western District of 
Missouri. 


The complaint alleges that the Development Authority, 
located in Prue, Oklahoma, issued $3,000,000 of the 
Bonds of which about $900,000 were sold to a number 
of small investors throughout the United States. The 
proceeds of the initial Bond sales were to be used to 
finance a project for the manufacturing of a shower- 
head attachment designed to introduce soap, 
shampoo, rinse and body oil into the water flow. 


The complaint further alleges that Multi-Products was 
to lease facilities from the Authority to carry on the 
showerhead business and that the lease payments 
made by Multi-Products to the Authority were to 
constitute the principal and interest payments on the 
Bonds. It is further alleged that Multi-Products never 
became a viable business concern and that in 1973, 
Roberts and Riley induced the Authority to appoint FIC 
as its fiscal agent with complete control over the 
proceeds from the Bond sales. These proceeds were 
commingled with other funds and used in part for the 
benefit of FIC and Roberts. To conceal this comming: 
ling and misuse of the proceeds, the defendants failed 
to keep current financial records and failed to have 
periodic audits performed as required by Oklahoma law 
and certain contractual agreements. The Commission 
alleges that the defendants used proceeds of the initial 
Bond sales to keep principal and interest payments 
current, thereby concealing that Multi-Products was 
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not a going concern and was not able to make its lease 
payments. In early 1977, Multi-Products ceased 
operating, and in August the defendants liquidated the 
inventory at the Prue, Oklahoma plant for $86,000 of 
which a substantial portion was diverted to the 
personal use of Roberts and Riley. 


The complaint also alleges that the remaining $2.1 
million of the Bonds were eventually acquired by the 
defendants for $315,000 and that the defendants 
pursued a fraudulent course of conduct to sell the 
nearly worthless Bonds at 94 percent to 98 percent of 
their face value. It is further alleged that defendants fur- 
nished false information to Dun & Bradstreet, Inc., to 
obtain a favorable “D&B” report on Multi-Products; fur- 
nished false information to the National Association of 
Insurance Commissioners (“NAIC”) in an attempt to 
list the Bonds in “The Book of Valuations,” a publica- 
tion of NAIC which would have enhanced the 
marketability of the Bonds; and placed quotations in 
the Blue List, an interdealer quotations publication for 
tax-exempt securities, at 96 percent to 98 percent of 
face value, when the Bonds were nearly worthless. 


The complaint alleges that in connection with offers to 
sell and sale of the Bonds, the defendants made 
material misrepresentations and omitted material facts 
regarding the financial condition and operating history 
of Multi-Products, the personal history of Roberts and 
Riley, the value of the Bonds and the status of the 
principal and interest payments on the Bonds. 


The Commission’s complaint charged the defendants 
with violating the anti-fraud provisions of Section 17 of 
the Securities Act of 1933 and Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 10b-5 there- 
under, based on the aforementioned acts, practices, 
false statements and non-disclosure. 


Anyone desiring more information regarding the 
Commission’s pending action may contact either 
George P. Stamas, Esq., or Locke Besse at (202) 
755-1724. 
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